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We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See S.Ct.R.Rep.Op. 2; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

This is an appeal from a misdemeanor conviction for assault following a bench 

trial.  In two assignments of error, Brian Davis argues his conviction was against the 

manifest weight of the evidence and not supported by sufficient evidence and that the 

trial court improperly considered his prior assault-related charges when it sentenced 

him. We affirm the trial court’s judgment. 

Mr. Davis was charged with criminal damaging, assault, and menacing resulting 

from an altercation with Jaquay Frazier.  Ms. Frazier called 911 stating that she was 

involved in a struggle with her boyfriend and that he was putting his hands on her.  The 

officers arrived to find Ms. Frazier alone but sporting a recent cut above her left eye and 

bruising on her face and arms.  The officers created a report, oversaw Ms. Frazier’s 

medical treatment, and then returned to their patrol car.  While they were in the parking 

lot, Ms. Frazier called 911 again.  The officers found Ms. Frazier standing on the 

sidewalk.  She pointed to the windows of her apartment, where a man could be seen 

peeking through the blinds, and said, “He’s in there.”  Officer Johnson entered the 



OHIO FIRST DISTRICT COURT OF APPEALS 

 

 2 

apartment and arrested Mr. Davis, who announced, “When I get out, I’m going to stomp 

her bitch ass again.”  He then called Ms. Frazier a “bitch” and told her, “I’m going to kick 

your ass again.”  Mr. Davis was convicted of assault and sentenced to 180 days in jail, 

which was subsequently mitigated to community control with electronic monitoring.  

In his first assignment of error, Mr. Davis argues his conviction was not 

supported by sufficient evidence and was against the manifest weight of the evidence.   

The statute under which Mr. Davis was convicted, R.C. 2903.13(A), requires a 

showing that the defendant knowingly caused or attempted to cause physical harm to 

another.  Mr. Davis argues the evidence was insufficient because Ms. Frazier never 

identified Mr. Davis as her boyfriend, Ms. Frazier did not testify, and Mr. Davis’s 

threats during arrest were vague and could refer to any time he beat Ms. Frazier, not 

necessarily the day in question.  But Ms. Frazier indicated that Mr. Davis was her 

attacker when the officers arrived the second time.  Additionally, while in the police 

car, Mr. Davis identified himself as her attacker when he stated he would be back to 

do the same thing to her.  This evidence was sufficient to meet the elements of the 

offense.  See State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991), paragraph two of 

the syllabus. 

Mr. Davis further argues that his conviction was against the manifest weight 

of the evidence because the admission of the first 911 call unfairly prejudiced the fact 

finder against him and evoked sympathy toward Ms. Frazier.  The 911 call, however, 

corroborated Ms. Frazier’s story, and the court did not err in its admission.  Based 

upon our review of the record—including a weighing of the evidence and all 

reasonable inferences, and consideration of the credibility of the witnesses—we 

cannot conclude that the trial court so clearly lost its way as to create a manifest 

miscarriage of justice. See State v. Thompkins, 78 Ohio St.3d 380, 387, 678 N.E.2d 

541 (1997). 
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In his second assignment of error, Mr. Davis asserts the court abused its 

discretion when it imposed the maximum sentence after improperly considering 

prior assault-related charges.  The state argues that this assignment of error is moot 

because Mr. Davis has already completed his sentence. An appeal is moot when the 

appellant challenges only his sentence, and his completion of his sentence leaves him 

without a remedy affecting his conviction.  E.g., State v. Ysrael, 1st Dist. Hamilton 

No. C-140148, 2015-Ohio-332, ¶ 13.  However, nothing in our record demonstrates 

that Mr. Davis has completed his sentence.   

R.C. 2929.21 requires a trial court “to impose a sentence that fulfills the dual 

purposes of misdemeanor sentencing, which are to protect the public from future 

crimes and to punish the offender.”  State v. Black, 1st Dist. Hamilton No. C- 

060861, 2007-Ohio-5871, ¶ 19. And R.C. 2929.22 sets forth factors that a court must 

consider before imposing a misdemeanor sentence. See id. We presume that the 

court considered the sentencing criteria where the sentence imposed is within the 

statutory limits. Id. at ¶ 20; see State v. Pate, 1st Dist. Hamilton Nos. C-130109, C- 

130110 and C-130112, 2013-Ohio-3740, ¶ 9.   

Mr. Davis was given the maximum of 180 days.  See R.C. 2929.24(A)(1).  

Although the court did discuss prior charges that had been dismissed when the 

prosecuting witnesses had failed to show, the court stated that Mr. Davis was 

innocent of those charges and indicated that it would not consider the charges in 

sentencing Mr. Davis.  We take the court at its word.  Given the violent nature of the 

attack, the serious and repeated threats Mr. Davis made, and Mr. Davis’s prior 

convictions, we conclude that the trial court did not abuse its discretion in 

sentencing Mr. Davis.  

We overrule both assignments of error and affirm the judgment of the trial 

court.  
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  A certified copy of this judgment entry is the mandate, which shall be sent to 

the trial court under App.R. 27.  Costs shall be taxed under App.R. 24.  

DEWINE, P.J., MOCK and STAUTBERG , JJ. 

 

To the clerk: 

 Enter upon the journal of the court on February 10, 2016 

per order of the court _______________________________. 

     Presiding Judge 

 


