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We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Petitioner-appellant Deante Martell presents on appeal a single assignment of 

error challenging the Hamilton County Common Pleas Court’s judgment denying his 

postconviction petition.  We affirm the judgment, as modified, upon our 

determination that the petition was subject to dismissal for lack of jurisdiction. 

Martell was convicted in 2006 upon guilty pleas to two counts of possession 

of cocaine.  He did not challenge his convictions in a direct appeal.  Instead, in 2015, 

he filed a petition under R.C. 2953.21 et seq., seeking postconviction relief on the 

ground that his convictions were void because the trial court failed to “resolve or 

include the mandatory fine pursuant to R.C. 2925.11(E)” or to “resolve [his] ability to 

pay public defender fees pursuant to R.C. 2929.18(B)(1) [and] 2941.51(B).” 

Martell filed his petition well after the time prescribed by R.C. 2953.21(A)(2) 

had expired.  The jurisdiction of a common pleas court to entertain a late 

postconviction petition is closely circumscribed:  the petitioner must show either that 

he was unavoidably prevented from discovering the facts upon which his 

postconviction claim depends, or that his claim is predicated upon a new and 

retrospectively applicable right recognized by the United States Supreme Court since 
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the time for filing the claim had expired; and he must show “by clear and convincing 

evidence that, but for constitutional error at trial, no reasonable factfinder would 

have found [him] guilty of the offense of which [he] was convicted * * *.”  R.C. 

2953.23(A)(1). 

Martell’s postconviction claims did not allege constitutional violations.  And 

he did not, as he could not, demonstrate that, but for the alleged sentencing errors, 

no reasonable factfinder would have found him guilty of cocaine possession.  

Therefore, the postconviction statutes did not confer upon the common pleas court 

jurisdiction to entertain his late postconviction claims. 

A court always has jurisdiction to correct a void judgment.  See State ex rel. 

Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006-Ohio-5795, 856 N.E.2d 263, ¶ 18-19.  

But the improper imposition of mandatory court costs does not render that portion 

of a sentence void.  State v. Joseph, 125 Ohio St.3d 76, 2010-Ohio-954, 926 N.E.2d 

278, ¶ 18.  And while the failure to include in a sentence the fine mandated by R.C. 

2925.11(E)(1)(a) and 2929.18(B)(1) renders that part of the sentence void, State v. 

Moore, 135 Ohio St.3d 151, 2012-Ohio-5479, 985 N.E.2d 432, no fine was mandated 

for Martell’s fourth- and fifth-degree felony drug offenses. 

Because the common pleas court had no jurisdiction to entertain Martell’s 

postconviction claims, his petition was subject to dismissal.  See R.C. 2953.21(C) and 

2953.23(A).  Accordingly, upon the authority of App.R. 12(A)(1)(a), we modify the 

judgment appealed from to reflect a dismissal of the petition.  And we affirm the 

judgment as modified. 

A certified copy of this judgment entry constitutes the mandate, which shall 

be sent to the trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

MOCK, P.J., MYERS and MILLER, JJ. 

 

To the clerk: 

Enter upon the journal of the court on June 21, 2017 

 per order of the court                                                      . 

Presiding Judge 


