
 

 

 IN THE COURT OF APPEALS 

FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO 

  

 

FORGE LUMBER LLC,  
 
              Plaintiff-Appellee, 
 
    vs. 
 
JAMES JOHNSON, a.k.a. JIM 
JOHNSON, 
 
              Defendant, 
 
    and 
 
MICHAEL OBESO,  
 
              Defendant-Appellant. 
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We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1.  

Defendant-appellant, Michael Obeso, appeals from the denial of his motion to 

vacate the default judgment due to improper service.  In his sole assignment of error, 

Obeso argues that the trial court should have vacated the default judgment because the 

address used by Forge Lumber was not reasonably calculated to give him notice of the 

action.  Obeso further argues that the court applied the wrong legal standard to the 

motion and relied on testimony that was not credible.  We disagree and affirm the 

judgment of the trial court. 

In 2008, Forge Lumber filed a breach-of-contract claim against James Johnson 

and Michael Obeso for lumber and construction materials that were purchased to 
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construct Obeso’s new home at 10455 Weil Road.  The materials had been delivered to 

that address.   Forge Lumber sent the summons and complaint by certified mail to the 

Weil Road address.  When the summons and complaint were returned unclaimed, Forge 

Lumber issued instructions for ordinary mail service to the same address.  The record 

contains a certificate of mailing indicating the summons and complaint were sent to 

appellant at 10455 Weil Road by ordinary mail.  That service was not returned. 

Obeso failed to answer, and Forge Lumber filed a motion for a default judgment.  

The court granted the motion and entered judgment for Forge Lumber on March 24, 

2009.  For the next six years, Forge Lumber attempted to collect the judgment. 

On March 31, 2016, Obeso filed a motion to vacate the default judgment, alleging 

that service of the summons and complaint was not reasonably calculated to reach him 

because he did not live at 10455 Weil Road.  In the alternative, Obeso asked the court to 

vacate the judgment under Civ.R. 60(B) due to excusable neglect.   

During the hearing on the motion, Obeso admitted that he had lived at 10455 

Weil Road in 2006, he had moved out of the home when he had gutted and razed the 

original home, he started building a new home on the property in 2007, he had 

continued to maintain a mailbox at the property, he had received mail at that address, 

and the mailbox was too full to receive mail.  He further testified that he traveled abroad 

for business after moving from the home.  The trial court found that service was 

reasonably calculated to apprise Obeso of the action and denied the motion.   

The court further found that Obeso was not entitled to relief under Civ.R. 60(B) 

because the motion was not filed within a reasonable time.  Obeso appealed the denial of 

the motion to vacate based on improper service.  He did not appeal the denial based on 

Civ.R. 60(B). 
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A default judgment rendered without proper service is void.  See State ex rel. 

Ballard v. O'Donnell, 50 Ohio St.3d 182, 553 N.E.2d 650 (1990), paragraph one of the 

syllabus; Cincinnati Ins. Co. v. Emge, 124 Ohio App.3d 61, 63, 705 N.E.2d 408 (1st 

Dist.1997).  Because a court has inherent power to vacate a void judgment, a party who 

asserts that the court lacked personal jurisdiction because of improper service of process 

need not meet the requirements of Civ.R. 60(B).  See Patton v. Diemer, 35 Ohio St.3d 

68, 70, 518 N.E.2d 941 (1988); Emge at 63. 

Courts will presume service to be proper in cases where the civil rules are 

followed, unless the defendant rebuts the presumption by sufficient evidence.  See 

Rafalski v. Oates, 17 Ohio App.3d 65, 66, 477 N.E.2d 1212 (8th Dist.1984), citing Grant 

v. Ivy, 69 Ohio App.2d 40, 429 N.E.2d 1188 (10th Dist.1980).  Absent evidence to the 

contrary, the address used by the plaintiff in the complaint will be assumed to be an 

address where the defendant will receive mail.  See In re Estate of Popp, 94 Ohio App.3d 

640, 650, 641 N.E.2d 739 (8th Dist.1994); Grant at 42-43.  Service is consistent with 

due-process standards where it is reasonably calculated to give interested parties notice 

of a pending action.  See Akron-Canton Regional Airport Auth. v. Swinehart, 62 Ohio 

St.2d 403, 406, 406 N.E.2d 811 (1980).    

Obeso argues that service was not reasonably calculated to reach him because he 

no longer lived at the property, and he was traveling for work at that time.  We disagree 

and find that the trial court did not err in concluding service was reasonably calculated 

to provide notice.  Obeso admitted that he had lived at the property for a period of time, 

that he had kept a mailbox on the property after the house was demolished, and that he 

had continued to receive mail at that address.   

Obeso further argues the trial court erroneously required him to meet the 

requirements set forth in Civ.R. 60(B).  This argument is not well taken.  The trial court 
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correctly explained in its judgement that a party who asserts improper service need not 

meet the requirements of Civ.R. 60(B). 

Finally, Obeso argues that the testimony of Robert McMahon was not credible.  

This argument is without merit.  The trial court did not rely on McMahon’s testimony in 

finding that service was proper.  McMahon’s testimony was relevant to the motion for 

relief under Civ.R. 60(B), and Obeso did not appeal from the denial of that motion. 

Accordingly, we overrule the assignment of error and affirm the judgment of the 

trial court. 

 A certified copy of this judgment entry is the mandate, which shall be sent to 

the trial court under App.R. 27.  Costs shall be taxed under App.R. 24.  

ZAYAS, P.J., MYERS and MILLER, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on June 21, 2017 

per order of the court _______________________________. 

     Presiding Judge 


