
 

 We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R.  3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

 Defendant-appellant Saidou Sow was driving a vehicle when he was involved 

in an accident in which a passenger was injured.  Sow was taken to the hospital 

where blood was taken to assist with his treatment.  One of the tests run by the 

hospital indicated that his blood-alcohol content was over 0.18.  He was charged with 

aggravated vehicular assault in violation of R.C. 2903.08(A)(1)(a), and vehicular 

assault in violation of R.C. 2903.08(A)(2)(b).  Sow filed a motion to suppress the 

results of the test conducted at the hospital, claiming that the blood was not taken in 

accordance with Ohio Department of Health regulations.  At the motion hearing, 

counsel stated that “[t]he scope of the motion is - - the suppression issue I should say 

is surrounding the blood draw that was taken at the hospital by [the nurse], and if it 

complied with Ohio Administrative Code and the Ohio Revised Code.”  At no time 

during the hearing did counsel raise the issue that the blood had been improperly 

tested.  The trial court denied the motion to suppress, and Sow entered a plea of no 

contest to both counts.  The trial court found Sow guilty and sentenced him 

accordingly. 

 In one assignment of error, Sow argues that the trial court improperly denied 

his motion to suppress the results of the blood-alcohol test.  He makes two separate 

arguments.  First, he argues that the trial court erred in failing to limit the 
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admissibility of the blood-test result to the impairment subsection of statute because 

the results were inadmissible for proving a violation of the per se prong of the 

statute.  He argues that “[b]y generally overruling the motion to suppress when both 

the per-se and under-the-influence violation are alleged, the trial court, in effect, 

held the hospital-test result in this case was admissible to prove a per-se violation.” 

 “The purpose and effect of a motion to suppress and a motion in limine are 

distinct.”  State v. French, 72 Ohio St.3d 446, 449, 650 N.E.2d 887 (1995).  A 

“motion to suppress” is a “[d]evice used to eliminate from the trial of a criminal case 

evidence which has been secured illegally, generally in violation” of a constitutional 

right.  Id., citing Black's Law Dictionary 1014, (6th Ed.1990).  In contrast, a “motion 

in limine” is a motion “which is usually made before or after the beginning of a jury 

trial for a protective order against prejudicial questions and statements * * * to avoid 

injection into trial of matters which are irrelevant, inadmissible and prejudicial.”  

State v. Grubb, 28 Ohio St.3d 199, 200, 503 N.E.2d 142 (1986).   

 The test conducted by the hospital was not admissible to prove the per se 

violation, but it was admissible as evidence of the impairment count.  See State v. 

Presinger, 2016-Ohio-858, 60 N.E.3d 831, ¶ 18 (3d Dist.).  The question before the 

trial court at the suppression hearing was whether the hospital complied with the 

appropriate Ohio Department of Health regulations, ensuring Sow’s constitutional 

rights.  Having answered that question, the issue of how that evidence could be used 

by the state was left to be decided at another time either before or during the trial.  

Since the matter never proceeded to trial due to the plea, the issue never arose to be 

addressed by the trial court.  And the trial court was neither asked nor required to 

explain the limits of the admissibility of the evidence beyond what was tested in the 

motion. 

 Sow next argues that the motion should have been granted because the state 

failed to produce expert testimony about how the sample was tested for blood-

alcohol content.  But Sow limited the issues to be addressed in the motion to 
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suppress to the collection and handling of the sample.  As a result, the state 

presented only testimony regarding the collection and handling of the sample.   

 When a defendant seeks to suppress evidence, he must apprise the prosecutor 

of the grounds on which he challenges the validity of the evidence.  Xenia v. Wallace, 

37 Ohio St.3d 216, 218, 524 N.E.2d 889 (1988).  The failure of a defendant to 

adequately specify the grounds for his motion to suppress evidence results in a 

waiver of that issue on appeal.  Id.  The defendant must raise the grounds “in such a 

manner as to give the prosecutor notice of the basis for the challenge.” Id. at 

paragraph one of the syllabus.  A motion to suppress must “state with particularity 

the legal and factual issues to be resolved,” thereby placing the prosecutor and court 

“on notice of those issues to be heard and decided by the court and, by omission, 

those issues which are otherwise being waived.”  State v. Shindler, 70 Ohio St.3d 54, 

58, 636 N.E.2d 319 (1994). 

 Sow did not litigate the issue of whether the blood sample taken at the 

hospital was properly tested.  He is foreclosed from raising the issue on appeal. 

 We overrule Sow’s sole assignment of error, and affirm the judgment of the 

trial court. 

  A certified copy of this judgment entry is the mandate, which shall be sent to the 

trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

 

MOCK, P.J., MILLER and DETERS, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on November 3, 2017 

per order of the court _______________________________. 

    Presiding Judge 


