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SUMMARY:

Evid. R. 607 requires a showing of surprise and affirmative damage before a party may impeach its own witness with a prior inconsistent statement.

The trial court erred in finding that the state had demonstrated “affirmative damage” under Evid.R. 607 where the witness’s testimony was neutral testimony in that it did not contradict any facts in that witness’s prior statement; however the defendant was not materially prejudiced by the admission of the witness’s prior inconsistent statement where the jury was properly instructed that the statement was to be used for impeachment purposes only.    

The trial court did not err in allowing the state to impeach its own witness under Evid.R. 607 where the witness’s trial testimony contradicted facts in a statement she had given to police prior to trial, and where the state had no reason to believe that she would not testify in a manner consistent with her prior statement.  
Under Crim.R. 25(A), when a judge presiding over a jury trial is unable to proceed, a new trial judge may be designated, and provided the newly designated judge has familiarized himself with the trial record, that judge may preside over the remainder of the trial.

The newly designated judge did not abuse his discretion in violation of defendant’s constitutional rights by failing to grant defendant a new trial where there was no indication that the substitute judge was unable to properly preside over the remainder of the trial; the defendant did not have a Sixth Amendment right to have the same judge preside over his jury trial, and there was no Fifth Amendment due process violation resulting from the substitution.  
The trial court did not violate Evid.R. 403(A) when it allowed the state to play certain portions of the defendant’s interview with police where the complained-of police comments and statements were necessary to put the defendant’s statement into context and were beneficial to the jury’s overall understanding of the defendant’s statement.
The trial court did not err when it failed to grant defendant’s motion for a new trial because defendant’s bases for a new trial were not supported by the record.
The aggravated murders of two separate victims are not allied offenses of similar import.

Aggravated murder and aggravated robbery of a single victim are not allied offenses of similar import where the victim was shot in the back of the head at close range demonstrating a specific intent to kill separate from the motive for robbery.

The charge of having a weapon while under a disability was dissimilar to aggravated-murder and aggravated-robbery charges, because the weapon-under-a-disability statute manifests a legislative purpose to punish the act of possessing a firearm while under a disability separately from any offenses committed with the firearm.

Where the sentence pronounced in open court was subsequently modified in the court’s entry imposing sentence, the trial court violated defendant’s due-process right, embodied in Crim.R. 43(A), to be present during sentencing.  
JUDGMENT:
AFFIRMED IN PART, SENTENCE VACATED IN PART, and CAUSE REMANDED
JUDGES:
OPINION by STATUBERG, J.; FISCHER, P.J., and HENDON, J., CONCUR. 
