CAPTION:

SOUDERS V. SOUDERS
06-22-16
APPEAL NO.:

C-150552
TRIAL NO.:

DR-1400927




KEY WORDS:
CONTEMPT – DOMESTIC RELATIONS
SUMMARY:


In a civil-contempt proceeding initiated by ex-wife against her ex-husband for his failure to comply with his obligations under a shared-parenting decree for their two minor children, the trial court’s failure to appoint counsel for the ex-husband did not violate any statutory right to appointed counsel he may have had under R.C. 2705.031 where ex-husband did not comply with R.C. 2705.031(C) by filing an affidavit of indigency or applying directly to the public defender for representation.  
The trial court did not violate ex-husband’s due-process rights under the Fourteenth Amendment to the United States Constitution by failing to appoint counsel to represent him in a civil-contempt proceeding where ex-husband claimed to be indigent, but had submitted no supporting documentation to the trial court proving indigency, both ex-husband and ex-wife appeared pro se in the contempt proceeding, and the record reflected that ex-husband had been provided with the all procedural safeguards (adequate notice that the ability to pay was a pivotal issue in the contempt proceeding, a fair opportunity to present and to dispute relevant information, and express court findings as to his ability to comply with the support order) delineated by the United States Supreme Court in Turner v. Rodgers, 564 U.S. 431, 441, 131 S.Ct. 2507, 180 L.Ed.2d 452 (2011).
The trial court did not err by concluding that ex-husband had failed to prove by a preponderance of the evidence the affirmative defense of inability to pay where ex-husband’s claim that he was too mentally disabled to work had been supported by a conclusory letter from his psychologist, which provided no diagnosis, no method of treatment, and no reason why May 2016 had been chosen as the date for ex-husband’s return to work and where ex-husband had admitted that he had looked for work, but had limited his job search to two specific employers. 
The trial court did not abuse its discretion in failing to admit evidence of ex-wife’s short delay in fulfilling her obligation under the divorce decree to pay ex-husband $3500 and taking the tax exemptions for the minor children where ex-husband had testified that he was not working and presumably would not have used the tax exemptions and where ex-wife’s delay in paying him the $3500 was not proof of financial hardship.  

The trial court’s purge order was not unreasonable where ex-husband failed to produce credible evidence that his mental-health condition prevented him from working, he testified that that he had only sought employment with two specific employers, he was living with his parents who gave him money, and he had no living expenses outside of his court-ordered obligations to his children.
Ex-husband’s failure to file objections with the trial court challenging ex-wife’s disorganized contempt-proceeding exhibits, and his failure to challenge the magistrate’s contempt finding based on his failure to pay one-half of the children’s unreimbursed medical expenses, waived all but plain error under Civ.R. 53(D)(3)(b)(iv), and the record revealed no plain error.  

JUDGMENT:
AFFIRMED
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