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SUMMARY:

Plaintiff bank’s action against defendant debtor for default on a promissory note was not barred by the doctrine of res judicata: although the bank had been a codefendant with the debtor in a tax-foreclosure action involving the subject property and had received proceeds from the foreclosure sale, the bank had not pursued a judgment against the debtor in the foreclosure action, nor was it required to have done so.   

The trial court erred in entering summary judgment against defendant debtor in the action by plaintiff bank for breach of a promissory note, because an issue of fact existed with regard to whether the bank had reasonably mitigated its damages: the promissory note was secured by real property, which the bank owned after a tax-foreclosure sale; the debtor had not resided at the subject property and had no actual knowledge of the tax-foreclosure action until the bank informed him that it owned the property; the debtor had been current on all of his note payments until he discovered he no longer owned the property, and the bank rejected his payment; and the debtor offered to purchase the property back from the bank, which the bank rejected based on a blanket policy. 
JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by FISCHER, P.J.; CUNNINGHAM and STAUTBERG, JJ., CONCUR.
