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SUMMARY:

Under Civ.R. 56(E), an affidavit must be made on personal knowledge, must “set forth such facts as would be admissible in evidence,” and must “show affirmatively that the affiant is competent to testify to the matters stated in the affidavit”; thus a party offering a witness as an expert has the burden of establishing that the witness is qualified to competently give such testimony in compliance with Evid.R. 702, 703, and 705.  

In order to comply with Civ.R. 56(E) and Evid.R. 702 and 705, an expert affidavit must set forth the expert’s credentials, and the facts supporting the expert’s opinion which would be admissible into evidence; an expert’s affidavit may not set forth conclusory statements without sufficient supporting facts.

Evid.R. 702(B) requires an expert to testify within the area of his or her expertise, and when a psychologist’s affidavit fails to disclose any specialized knowledge, skill, training, or treating experience regarding transference phenomenon or patients that suffer from it, and fails to disclose whether the psychologist had any experience with regard to what training physicians receive in the diagnosis and treatment of psychological conditions in general, or specifically of transference phenomenon, that witness is not qualified to opine that any physician should have known about transference as part of their training and education.  

Under the natural and commonly accepted meaning of terms in a professional-liability insurance policy issued to a physician, the insured does not provide a “professional service” by engaging in sexual conduct with a patient. 

Under a professional-liability insurance policy, which provides that the insurer will pay claims that its physician “insured becomes legally obligated to pay because of professional services * * * which should have been provided,” the insurer is not obligated to pay when the insured has engaged in only a limited therapeutic relationship with a patient with whom he conducts a sexual affair; factors indicating that a physician has only a limited therapeutic relationship with a patient include when the physician has referred the patient to a clinical psychologist for treatment of reported worsening depression and anxiety and has not engaged in an intimate psychological therapy relationship.

JUDGMENT:

AFFIRMED IN C-170197; REVERSED IN C-170211
JUDGES:
OPINION by CUNNINGHAM, J.; MOCK, P.J., and ZAYAS, J., CONCUR.

