
64
O

hio
St.

2d]
ST

A
T

E
v.

F
R

E
E

M
A

N
.

291

ta
tm

n
t

)
tIW

ease.

T
H

E
STA

TE
O

F
O

H
IO

,
A

PPE
L

L
E

E
,

V
.
F

a
E

M
v

,
A

PPE
L

L
A

N
T

.

[C
ite

as
S

tate
v.

F
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hio
St.
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G
rim

nat
iaw

—
Investigative

stop
by

police—
Propriety—

S
earch

and
seizure—

D
efendant

cannot
object,

w
hen—

A
bandam

ed
property.

1.
T

he
propriety

of
an

investigative
stop

by
a

police
officer

m
ust

be
view

ed
in

light
of

the
totality

of
the

surrounding
circum

stances.
2.

A
defendant

has
no

standing
under

the
F

ourth
A

m
endm

ent
to

the
U

nited
S

tates
C

onstitution
to

object
to

a
search

and
seizure

ofproperty
thathe

has
voluntarily

abandO
ned..

(N
o.

80-701—
D

ecided
D

ecem
ber

30,
1980.)

C
E

R
T

IFIE
D

by
the

C
ourt

of
A

ppeals
for

L
ucas

C
ounty.

In
the

early
m

o
rn

in
g

h
o

u
rs

of
M

arch
24,

1.979,
V

ernon
L

ee
Jessee,

the
alleged

victim
herein,

en
tered

a
restau

ran
t

in
dow

ntow
n

T
oledo,

O
hio

W
hile

inside
the

restau
ran

t,
Jessee

inadvertently
displayed

a
sizable

sum
of

m
oney

in
the

presence
of

G
iegory

F
reem

an,
appellant

herein
A

fter
Jessee

left
the

r
staurant,

he
allegedly

w
as

corn
pelled

at
gunpoint

by
appellant

to
go

to
a

public
housing

pro
ject,

w
here

he
w

as
forced

out
of

his
car

into
an

ap
artm

en
t.

T
hereafter,

he
w

as
stru

ck
w

ith
th

e
b
arrel

of
a

pistol
and

su
f

fered
lacerations.

H
is

m
oney

and
rin

g
w

ere
stolen.

Jessee
m

anaged
to

escape
and

w
ent

to
his

m
other’s

hom
e.

H
e

w
as

taken
to

the
hospital,

w
heieupon

he
contacted

police,
at

ap
proxim

ately
6

15
a

m
,

concerning
the

incident
O

n
M

arch
25,

1979,
at

approxim
ately

3
00

a
m

,
O

fficer
R

obert
L

B
ratton

of
the

village
of

N
orthw

ood
police

depart
m

ent
w

as
on

routm
e

patrol
in

th
e

vicinity
of

a
Q

uality
Inn

in
N

orthw
ood,

In
the

course
of

patrolling
the

area,
B

ratton
entered

the
parking

lot
of

the
m

otel
and

passed
through

its
p
ark

in
g

lot.
A

t
the

rear
of

the
m

otel,
B

ratto
n

observed
a

m
ale

person,
later

identified
a’

appellant,
sitting

alone
in

an
autom

obile
w

ith
the

engine
turned

off
B

ratton
observed

fur
ther

that
all

the
other

cais
in

the
lot

w
ere

unoccupied
B

ratton
continued

his
patrol

through
the

lot
and

then
exited

the
lot

and
patrolled

several
side

streets.
A

pprox



292
JA

N
U

A
R

Y
T

E
R

M
,

1980.
[64

O
hio

St.
2d

64
O

hio
St.

2d]
ST

A
T

E
v.

F
R

E
E

M
A

N
,

293
S

tatem
ent

of
the

C
ase.

im
ately

15
to

20
m

inutes
later,

he
returned

to
the

parking
lot

of
the

m
otel

and
again

observed
appellant

sitting
alone

in
the

idle
autom

obile.
T

hen,
B

ratton
drove

to
the

front
of

the
building

and
entered

the
m

otel.
W

hile
inquiring

from
the

desk
clerk

w
hether

there
w

as
any

trouble
or

disorder
that

evening,
B

ratton
saw

appellant
exiting

the
parking

lot.
T

hereupon,
B

ratton
stopped

appellant’s
vehicle

w
ithin

a
short

distance
from

the
m

otel.
B

ratton
explained

to
appellant

that
he

had
stopped

him
due

to
the

fact
that

there
had

been
m

uch
theft

and
crim

inal
dam

age
in

the
parking

lot
lately.

B
ratton

asked
for

som
e

identification.
A

ppellant
volun

tarily
gave

B
ratton

the
driver’s

license
of

one
B

en
W

illiam
s.

A
fter

a
record

check
on

this
driver’s

license,
B

ratton
d
is

covered
that

a
traffic

w
arrant

w
as

still
outstanding

on
B

en
W

illiam
s.

B
ratton

then
advised

appellant
that

he
w

ould
have

to
be

detained.
A

n
officer

from
the

R
ossford

police
departm

ent
a
r

rived
at

the
scene

w
hile

B
ratton

w
as

w
riting

up
the

field
report.

A
s

appellant
w

as
getting

out
of

his
autom

obile,
the

R
ossford

officer
noticed

a
gun

on
the

front
seat

of
appellant’s

autom
obile.

H
e

inform
ed

B
ratton,

w
ho

quickly
grabbed

the
ap

pellant
and

then
secured

the
gun.

A
few

days
later,

on
M

arch
28,

1979,
Jessee,

the
victim

of
the

robbery,
identified

appellantfrom
an

array
of photographs

at
the

detective
bureau.

O
n

that
sam

e
date,

w
arrants

for
ap

pellant’s
arrest

w
ere

issued.
O

n
A

pril
20,

1979,
S

ergeantW
illiam

H
olm

es
of

the
T

oledo
police

departm
ent

w
as

w
orking

on
an

off-duty
job

as
a

security
guard

at
the

G
reyhound

bus
station

located
in

dow
ntow

n
T

oledo.
H

olm
es

m
aintained

the
practice

of
keeping

photographs
in

his
possession

of
persons

w
anted

for
serious

crim
es.

H
e

recognized
appellant

from
these

photos.
H

olm
es

approached
appellant

and
placed

him
under

a
r

rest.
A

ppellant
verbally

protested
that

there
m

ust
be

som
e

m
istake,

but yetstarted
to

accom
pany

H
olm

es
through

the
bus

station,
carrying

three
pieces

of
luggage.

W
hile

near
the

doors,
appellant

quickly
dropped

his
luggage,

exited
through

the
doors

and
then

ran
aw

ay
from

H
olm

es.
A

ppellantw
as

apprehended
and

taken,
along

w
ith

his
lug-

O
pinion,

1>er
L

oc1F:1,
J,

gage,
to

the
detective

bureau.
A

fter
being

advised
of

his
legal

rights,
appellant’s

luggage
w

as
“inventoried”

in
his

presence.
A

m
ong

other
contents,

a
receiptfor

the
purchase

of
a

C
adillac

on
M

arch
24,

1979,
w

as
found.

T
hat

sam
e

receipt,
as

w
ell

as
the

gun
recovered

by
B

ratton,
w

ere
introduced

in
evidence

at
trial.A

ppellantw
as

indicted
for

aggravated
robbery

in
violation

of
R

.
C

.
2911.01

and
for

kidnapping
in

violation
of

R
.

C
.

2905.01(A
),

both
counts

being
joined

in
a

single
indictm

ent.
A

ppellant
filed

a
m

otion
to

suppress
evidence,

w
hich

in
cluded

the
gun,

the
receipt

and
other

physical
evidence.

A
fter

a
hearing,

the
court

overruled
the

m
otion

to
suppress.

T
he

case
proceeded

to
trial

to
a

jury,
and

appellant
w

as
found

not
guilty

of
kidnapping,

but
guilty

of
aggravated

robbery.
T

he
C

ourt
of

A
ppeals

affirm
ed

the
judgm

ent
of

conviction
and

the
denial

of
the

suppression
of

both
the

gun
and

the
receipt.

T
he

C
ourt

of
A

ppeals,
finding

its
judgm

ent
to

be
in

con
flict

w
ith

the
judgm

ent
of

the
C

ourt
of

A
ppeals

for
Sum

m
it

C
ounty

in
S

tate
v.

P
aviic

(C
.A

.
N

o.
9408,

F
ebruary

13,
1980),

unreported,
and

that
of

the
C

ourt
of

A
ppeals

for
H

am
ilton

C
ounty

in
S

tate
v.

B
arrow

(1978),
60

O
hio

A
pp.

2d
335,

cer
tified

the
record

of
the

case
to

this
court

for
review

and
final

determ
ination.

M
r.

A
nthony

G
.

Pizza.,
prosecuting

attorney,
and

M
r.

D
avid

0.
B

auer,
for

appellee.
M

r.
John

F
.

P
otts,

for
appellant.

L
0
cH

E
R

,
J.

A
ppellant,

in
his

first
proposition

of
law

,
asserts,

in
essence,

that,
in

light
of

the
facts

of
this

cause,
the

officer
did

not
have

specific
and

articulable
facts

w
hich

w
ould

reasonably
lead

him
to

believe
that

appellant
w

as
involved

in
specific

crim
inal

activity.
S

tated
otherw

ise,
appellant

claim
s

that
the

seizure
of

the
gun

w
as

unlaw
ful,

since
it

is
the

“fruit
of

the
poisonous

tree”
of

an
illegal

stop.
W

e
find

no
m

erit
in

this
contention.

It
is

elem
entary

and
undisputed

herein
that,

if
the

initial
stop

of
the

appellant
w

as
valid

and
proper,

the
seizure

of
the

gun
w

as
also

proper,
since

it
w

as
in

plain
view

of
the

officer.
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In
U

nited
S

tates
v.

C
onstantine,

supra
(567

F
.

2d
266),the

court,
at

page
267,

stated:
“A

ssessing
the

need
for

a
brief

stop,
‘the

circum
stances*

**before
[the

officer]
are

not
to

be
dissected

and
view

ed
singly;

rather
they

m
ust

be
considered

as
a

w
hole.’

U
nited

S
tates

v:
H

all,
174

U
.

S.
A

pp.
D

.
C

.
13,

15,
525

F.
2d

857,
859

(1976).***A
n

area’s
disposition

tow
ard

crim
inal

ac
tivity

is
an

articulable
fact.

U
nited

S
tates

v.
B

rignoni-Ponce,
422

U
.

S.
at

884885*
*

T
he

m
ood

ofthe
precinctand

the
cir

cum
am

bient
activities*

*
*‘are

to
be

view
ed

through
the

eyes
ofa

reasonable
and

cautious
police

officer
on

the
scene,guided

by
his

experience
and

training.’
U

nited
S

tates
v.

H
all,

174
U

,
S.

A
pp.

D
.

C
.

at
15,

525
F

.
2d

at
859.

See
U

nited
S

tates
v.

M
agda,

547
F.

2d
756,

758
(2

C
ir.

1976).”
W

e
hold

that
the

facts
as

presented
herein

did
give

the
o

f
ficer

the
right

to
m

inim
ally

intrude
upon

the
appellant.

T
he

specific
and

articulable
facts

supporting
our

conclusion
are,

to
w

it:
(1)

the
location

of
the

investigation
being

a
high

crim
e

area;
(2)

the
officer

being
quite

aw
are

of
recent

crim
inal

ac
tivity

in
the

m
otel

parking
lot

in
w

hich
appellant

w
as

parked;
(3)

the
tim

e
of

nightbeing
3:00

a.m
.;

and
(4)

the
appellant

sit
ting

alone
in

the
car

at
the

rear
of

the
building

for
approx

im
ately

20
m

inutes
w

ith
the

engine
turned

off.
A

ll
facts

considered,
w

e
hold

that
the

officer
w

as
only

p
er

form
ing

his
police

duties
in

a
conscientious

m
anner.

It
is

contra
to

the
very

nature
ofthe

duty
of

an
officer

to
patrolin

a
high

crim
e

area
and

to
be

oblivious
to

such
aforem

entioned
facts.

T
his

line
of

reasoning
w

as
advanced

by
the

U
nited

S
tates

S
uprem

e
C

ourt,in
A

dam
s

v.
W

illiam
s

(1972),407
U

.
S.

143,
w

hen,
at

pages
145-146,

it
stated:

“In
T

erry
this

C
ourt

recognized
that

a
‘police

officer
m

ay
in

appropriate
circum

stances
and

in
an

appropriate
m

anner
approach

a
person

for
purposes

of
investigating

possibly
crim

inal
behavior

even
though

there
is

no
probable

cause
to

m
ake

an
arrest.’

Id.,
at

22.
T

he
F

ourth
A

m
endm

ent
does

not
require

a
policem

an
w

ho
lacks

the
precise

level
of

inform
ation

necessary
for

probable
cause

to
arrest

to
sim

ply
shrug

his
shoulders

and
allow

a
crim

e
to

occur
or

a
crim

inal
to

escape.
O

n
the

contrary,
T

erry
recognizes

that
it

m
ay

be
the

essence

295
9

•
8

.
3

a
h

1
9
1

I
ip

o
h

1
1V

t
r

A
ll

u

n
0

t
obje

r
r

0

4

n
U

hi
h

n
v

ib
i

h
rc

h
w

rr
m

a
o

k
n

a
p

7
0

U
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of good
police

w
ork

to
adopt

an
interm

ediate
response.

See
Id.,

at
23.

A
brief

stop
of

a
suspicious

individual,
in

order
to

d
eter

m
ine

his
identity

or
to

m
aintain

the
status

quo
.m

om
entarily

w
hile

obtaining
m

ore
inform

ation
m

ay
be

m
ost

reasonable
in

light
of

the
facts

know
n

t
o

the
officer

at
the

tim
e.

Id.,
at

21-22;
see

G
a:ines

v.
C

ra’en,
448

F.
2d

1236
(C

A
9

1971);
U

nited
S

tates
v.

U
nverzagt.

424
F.

2d
396

(C
A

8
1970).”

In
com

plete
com

pliance
w

ith
the

above-quoted
passage,

the
officer

herein
m

ade
a

brief
stop

of
the

appellant
in

order
to

investigate
and

to
“m

aintain
the

status
quo

m
om

entarily
w

hile
obtaining

m
ore

inform
ation,”

to
w

it:
som

e
identification.

O
ther

jurisdictions,
w

hen
presented

w
ith

sim
ilar

argum
ents,

are
in

accord
w

ith
our

determ
ination.

In
People

v.
D

am
aska

(1978). 404
M

ich.
391.

273
N

.
W

.
2d

58,the
S

uprem
e

C
ourt

of
M

ichigan
determ

ined
that

police
officers

w
ere

justified
in

m
aking

an
investigative

stop
of

a
vehicle,

in
view

of,
inter

a/ia,
the

fact
that

the
defendant

em
erged

from
a

business
parking

lot
late

at
night

w
ith

his
car

lights
ex

tinguished
and

that
the

office
building

had
been

subject
to

re
cent

burglaries.
See

U
nited

S
tates

v.
C

onstantine,
supra,

and
C

om
m

onw
ealth. v. A

im
eida

(1977),
373

M
ass.

266,
366

N
.

E
.

2d
756.F

or
the

foregoing
r
e
a
s
o

n
s
,

appellant’s
first

proposition
of

law
is

overruled.
In

his
second

proposition
oflaw

,
appellant

asserts
that

“[a]
search

w
arrant

is
required

for
the

search
of luggage

that
is

not
w

ithin
the

im
m

ediate
possession

and
control

of
a

person
[ap

pellant]
w

ho
has

been
placed

under
arrest,”

In
accordance

w
ith

the
relevant

facts
of this

cause,
w

e
find

that
appellant

had
abandoned

his
luggage,

and
thus

w
e

d
eter

m
ine

that
his

second
proposition

of
law

is
w

ithout
m

erit.
It

is
undisputed

that
the

question
herein

is
not com

plicated
by

the
possibility

that
the

acts
taken

to
establish

the
abandon

m
ent

m
ay

have
been

brought
about

by
unlaw

ful
police

con
duct.

R
ather,

the
arrest

w
as

m
ade

upon
a

valid
w

arrant
issued

for
appellant.
It

is
rudim

entary
that one

does
not

have
standing

to
object

to
a

search
and

seizure
of

property
that

he
has

voluntarily
abandoned. A

bel
v

.
U

nited
S

tates
(1960),

362
U

.
S.

217
(search

of
hotel

room
by

F
B

I
agents

w
ithout

a
w

a
r
r
a
n
t

a
f
t
e
r

defend-

O
pinion,

p
er

L
O

C
H

F
n

.
J.

ant
had

relinquished
his

room
and

seizure
of

abandoned
a
r

ticles
held

perm
issible);

P
arrnan

v
.

U
nited

S
tates

(C
.A

.
D

.C
.

1968),399
F.

2d
559

(evidence
obtained

from
abandoned

ap
art

m
ent

even
w

ithout
search

w
arrant

held
adm

issible);
U

nited
S

tates
v.E

dw
ards

(C
.A

.
5,

1971),
441

F.
2d

749
(search

of
car

trunk
proper

w
hen

defendant
abandoned

auto
and

fled
on

foot
after

a
high

speed
chase

w
ith

police);
U

nited
S

tates
v.

M
oore

(C
.A

.
D

.C
.

1972),
459

F.
2d

1360
(w

arrantless
search

of
auto

perm
issible

w
hen

auto
involved

in
a

robbery
w

as
abandoned

after
the

vehicle
w

ent
out

of
control);

U
nited

S
tates

v.
C

olbert
(C

.
A

.
5,

1973),
474

F.
2d

174
(defendants

w
ho

disclaim
ed

in
terest

in
briefcases

had
no

standing
to

object
to

the
search

of
abandoned

briefcases);
and

C
om

m
onw

ealth
v

.
Shoatz

(1976),
469

Pa.
545,

366
A

.
2d

1216
(the

search
of

suitcases
held

p
er

m
issible

on
abandonm

ent
theory

w
hen

defendants
dropped

suitcases
and

fled
on

foot
w

hen
approached

by
police).

T
he

issue
is,

therefore,
factual

as
to

w
hether

the
appellant’s

action
herein

constitutes
abandonm

ent
of

the
s
u
i
t
c
a
s
e
s
.

T
he

court,
in

U
nited

S
tates

v
.

C
olbert,

supra,
at

page
176,

gives
som

e
guidance

to
our

determ
ination,

as
follow

s:
“A

bandonm
ent

is
prim

arily
a

question
of

intent,
and

in
tent

m
ay

be
inferred

from
w

ords
spoken,

acts
done,

and
other

objective
facts.

U
nited

S
tates

v
.C

ow
an,

2d
C

ir.
1968,396

F.
2d

83,
87.

A
ll

relevant
circum

stances
existing

at
the

tim
e

of
the

alleged
abandonm

ent
should

be
considcred

U
nited

S
tates

v
M

anrnng,
5th

C
ir

1971,
440

F
2d

1105,
1111

Police
pursuit

or
the

existence
of

a
police

investigation
does

not
of

itself
render

abandonm
ent

involuntary
See

A
bel

v
U

nited
S

tates
supra; E

dw
ards

v.
U

nited
States,

5th
C

ir.
1971,

441
F.

2d
749;

L
yric

v.
O

berha
user,

9th
C

ir.
1970,

431
F.

2d
330.

T
he

issue
is

n
o

t
abandonm

ent
in

the
strict

property-right
sense,

hut
w

hether
the

person
prejudiced

by
the

search
had

voluntarily
discarded,

left
behind,

or
otherw

ise
relinquished

his
interest

n
the

property
in

question
so

that
he

could
no

longer
retain

a
reasonable

expectation
of

privacy
w

ith
rega’d

to
it

at
the

tim
e

of
the

search
U

n%
ted

S
tates

v
E

dw
ards

supra,
441

F
2d

at
733

d
(atzv

T
rated

5tot€
1967

389
P

S
1
4
7
*
*
*

T
he

pertinent
facts

in
the

instant
cause

reveal
that

ap
pellant

tried
to

deceive
the

arresting
officer

into
believing

that
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D
issenting

O
pinion,

per
C

E
L

E
B

R
E

Z
Z

n
,

C
.

J.

he
w

ould
cooperate,

follow
ing

w
hich

appellant
suddenly

dropped
his

luggage,
exited

through
the

sw
inging

doors
and

fled
on

foot
from

the
scene

of
the

arrest.
A

s
far

as
appellant

w
as

concerned
the

luggage
w

as
bona

vacantia,
and,

therefore,
its

search
w

as
proper.

T
he

legal
effect

of
the

abandonm
ent,

as
noted

above,
is

to
deprive

the
appellant

of
standing

to
challenge

the
subsequent

search.
A

ppellant’s
propositions

of
law

being
w

ithout
m

erit,
the

judgm
ent

of
the

C
ourt

of
A

ppeals
is

affirm
ed.

Judgm
ent

affirm
ed.

M
C

B
R

ID
E,

SW
EEN

EY
,

H
O

LM
ES

and
D

ow
D

,
JJ.,

concur.

W
.

B
R

ow
N

,
J.,

concurs
in

paragraph
one

of
the

syllabus
and

in
the

opinion.

C
ELEB

R
EZZE,

C
.

J.,
dissents.

M
C

B
R

ID
E, J.,

of
the

Second
A

ppellate
D

istrict,
sitting

for
P.

B
R

ow
N

,
J.

W
IL

L
IA

M
B

.
B

R
ow

N
,

J.,
concurring.

I
concur

in
the

m
a

jority
opinion

and
in

paragraph
one

of
the

syllabus.
I

believe
paragraph

tw
o

of
the

syllabus
should

m
ore

clearly
articulate

that
an

individual
forfeits

his
standing

under
the

F
ourth

A
m

endm
ent

to
object

to
a

search
and

seizure
of

his
property

only
if

he
has

abandoned
said

property
at

the
tim

e
of

the
search,

See
U

nited
S

tates
v. E

dw
ards

(C
.A

.
5,

1971),
441

F
.

2d
749;

K
atz

v.
U

nited
S

tates
(1967),

389
U

.
S.

347.

C
E

L
E

B
R

E
Z

Z
E

, C
.

J.,
dissent.ing.

I
w

ould
reverse

the
ju

d
g

m
ent

of
the

C
ourt

of
A

ppeals.
In

m
y

judgm
ent,

the
initial

stop
of

appellant
w

as
not

based
on

any
articulable

suspicion
of

crim
inal

conduct,
the

test
m

andated
by

controlling
precedent

of
the

U
nited

S
tates

S
uprem

e
C

ourt.
A

t
the

outset,
I

am
troubled

by
the

im
plication

in
the

m
a

jority
opinion

that
appellant’s

constitutional claim
is

som
ew

hat
less

than
notew

orthy
sim

ply
because

the
arresting

officer’s
initial

stop
“m

inim
ally

intrude
[d]

upon
the

appellant.”
It

is
precisely

unchecked
“m

inim
al”

intrusions
of

this
nature

w
hich

inevitably
lead

to
m

axim
um

disregard
of

fundam
ental

con
stitutional

protections.

D
issen

tin
g

O
p

in
io

n
,

p
e
r

C
E

L
E

B
R

E
zzE

,
C

.
J.

It
is

a
basic

tenet
of

A
m

erican
constitutional

law
that

a
police

stop
of

a
m

otor
vehicle,

how
ever

brief,
constitutes

a
“seizure”

w
ithin

the
m

eaning
of

the
F

ourth
and

F
ourteenth

A
m

endm
ents

to
the

U
nited

S
tates

C
onstitution.

D
elaw

are
v.

P
rouse

(1979),
440

U
.

S.
648,

653;
U

nited
S

tates
v.M

artin
ez

F
uerte

(1976),
428

U
.

S.
543,

556-558;
U

nited
S

tates
v.

B
rignoni-P

once
(1975),

422
U

.
S.

873,
876.

See,
generally,

B
row

n
v.

T
exas

(1979),
443

U
.

S.
47;

T
erry

v.
O

hio
(1968),

392
U

.
S.

1
(hereinafter

“T
erry”).

M
oreover,

“[ijt
m

ust
be

reco
g

nized
that

w
henever

a
police

officer
accosts

an
individual

and
restrains

his
freedom

to
w

alk
aw

ay,
he

has
‘seized’

that
p
er

son.”
Id.

at
16.

In
both

T
erry

(C
hiefJustice

W
arren)

and
B

row
n

v.
T

exas,
supra

(C
hief

Justice
B

urger
for

a
unanim

ous
court),

the
U

nited
S

tates
S

uprem
e

C
ourt

has
required

a
police

officer,
prior

to
effecting

an
investigative

stop,
to

have
a

reasonable
suspicion,

based
on

objective
facts,

that
the

individual
is

in
volved

in
crim

inal
activity.

M
ore

specifically
“in

justifying
the

particular
intrusion

the
police

officer
m

ust
be

able
to

point
to

specific
and

articulable
facts

w
hich,

taken
together

w
ith

ra
tional

inferences
from

those
facts,

reasonably
w

arrant
that

in
trusion,”

T
erry,

at
21.

T
he

flaw
in

the
state’s

case
is

that
it

has
failed

to
dem

onstrate
the

requisite
specific,

articulable
facts

w
hich

w
ould

justify
a

reasonable
suspicion

that
appellant

w
as

in
volved

in
any

crim
inal

conduct.
T

he
record

illustrates
that,

on
the

date
of

the
arrest,

the
police

officer
initially

observed
ap

pellant
sitting

alone
in

a
car

for
a

short
period

of
tim

e
in

the
parking

lot
of

a
m

otel,
w

hich
w

as
located

in
w

hat
w

as
ev

i
dently

considered
by

the
police

to
be

a
high

crim
e

area.
A

p
parently,

due
to

police
inform

ation
that

there
had

been
a

re
cent

rash
of

autom
obile

thefts
and

dam
age

in
the

area,
the

o
f

ficer
becam

e
suspicious

of
this

situation
and

decided
to

take
further

action.
A

ccordingly,he
entered

the
m

otellobby
and

in
terrogated

the
desk

clerk
as

to
w

hether
there

had
been

any
trouble

or
disorder

in
the

m
otel

or
parking

lot
that

evening.
T

he
desk

clerk
assured

the
officer

thatthere
had

been
no

trou
ble

or
disorder.

T
here

is
no

indication
that

the
police

officer
observed

any
“stripped”

cars,
pried-open

car
doors

or
broken

w
indshields

in
the

parking
lot

at
that

tim
e,

Indeed,
to

the
ex
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A
T

E
c.

F
R

E
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D

issenting
O

pinion,
per

cEiEnIu;zzE,
C

.
•J.

tent
that

it
can

be
discerned

from
the

record,
not

even
one

hubcap
had

been
pilfered

from
the

m
otel parking

lot that
even

ing.T
hus,

the
stop

of
appellant’s

car
w

as
supported

by
nothing

m
ore

substantial
than

the
officer’s

“inarticulate
hunch.”

T
erry,

at
22.

C
onsidering

the
circum

stances
as

a
w

hole,
the

police
officer

had,
at

best,
reason

to
keep

appellant
under

fu
r

ther
surveillance.

H
ow

ever,
at

no
point

w
as

the
officer

justified
in

stopping
appellant

for
the

purpose
of

investigative
questioning.

A
s

C
ircuitJudge

L
eventhal

ruled
in

U
nited

S
tates

v.
M

ontgom
ery

(C
.A

.
D

.C
.

1977),
561

F.
2d

875,
879:

“T
he

inarticulate
hunch,

the
aw

areness
of

som
ething

unusual,
is

reason
enough

for
officers

to
look

sharp.
T

heir
know

ledge
and

experience
identify

m
any

incidents
in

the
course

of
a

day
that

an
untrained

eye
m

ight
pass

w
ithout

any
suspicion

w
hatever.

B
ut

aw
areness

of
the

unusual,
and

a
proper

resolve
to

keep
a

sharp
eye,

is
not

the
sam

e
as

an
a
r

ticulated
suspicion

of
crim

inal
conduct.

D
efendant’s

acts,
as

reported,
w

ere
too

innocuous
to

w
arrant

the
intrusion

of
a

tem
porary

seizure
for

questioning.”
F

urtherm
ore,

I
subm

it
that

the
facts

at
bar

are
fundam

en
tally

distinguishable
from

the
facts

of
T

erry.
In

T
erry,

the
police

officer
observed

the
tw

o
defendants

proceeding
back

and
forth

along
an

identical
route,

w
here

they
paused

to
stare

in
the

sam
e

store
w

indow
approxim

ately
24

tim
es.

E
ach

pause
w

as
invariably

follow
ed

by
a

conference
betw

een
the

tw
o

on
a

street
corner,

at
one

of
w

hich
they

w
ere

joined
by

a
third

m
an.

w
ho

hastily
left.

T
he

U
nited

S
tates

S
uprem

e
C

ourt
ruled

that
the

officer,
based

on
his

on-the-spot
observations,

legitim
ately

investigated
this

suspicious
conduct

by
stopping

and
q
u
es

tioning
the

defendants.
In

so
ruling,

how
ever,

the
court

em
phasized

that
the

officer
had

been
a

policem
an

for
39

years,
a

det.ective
for

35
years

and,
finally,

that
he

had
been

assigned
to

this
particular

area
of

dow
ntow

n
C

leveland
to

patro.i
for

Shoplifters
and

pickpockets
for

30
years,

T
erry,

at
5.

C
ieaily,

the
T

erry
fact

pattern
diJers

radi.cally
rom

the
case

at
bar,

in
w

hich
appellant

w
as

obse.rved
sitting

in
a

car,
m

inding
his

ow
n

business
in

a
m

otel
parking

lot
w

here
there

.:.V
ere

no
sigus

of
autom

obile
the.:ft..or

other
erim

in.ai
art..ivitv.

I
I

c
on

p
e

d
to

point
O

t
P

à
‘

1
0
’

n
th

N

I.)iso11tlnr
O

pinon.
pt’r

(rIr1
n

F
:zzr,

case,
unlike

O
fficer

M
cF

adden
in

T
erry,

w
as

a
rookie

p
atro

l
m

an
w

ho
had

been
on

the
force

for
approxim

ately
six

m
onths.

T
hus,

the
foregoing

factual
distinctions

betw
een

the
tw

o
cases

require
different

results.
A

lthough
I

acknow
ledge

that
the

off..ice.rs
stop

of
ap

pellant
appears

to
have

been
m

ade
in

good
faith,

this,by
itself,

does
not,ju

stii
the

investigative
questioning.

A
s

C
hiefJustice

B
urger

observed
in..B

row
n

v.
T

exas,
supra,

at
12:

“T
he

record
suggests

an
understandable

d..e.sire
to

assert
a

police
presence;

how
ever,

that
purpose

does
not

negate
F

ourth
A

m
endm

ent
guarantees.”

W
hen

reasonable.
articulable,

objective
grounds

for
suspectIng

that
an

individual
is

involved
in

crim
inal

activity
are

present,
I

w
ould

approve
an

investigative
stop

by
a

police
officer.

H
ow

ever,
to

allow
a

stop
in

a
case

like
the

o
n

esn
/

jodfee,
w

here
these

grounds
are

absent,
w

ould
be

to
sanction

stops
and

seizures
of

any
citizen

based
on

nothing
m

ore
than

the
baseless

w
him

,
personal

predilection
and

unconstrained
discretion

of
the

individual
police

officer.
See

B
row

n
v.

T
exas,

supra.
See,

generally,
A

lm
eida-Sanches

v.
U

nited
S

tates
(1973),

413
U

.
5.

266,
270;

C
am

ara
v.M

unicipal
C

ourt(1967),
387

U
.

S.
523,

528.
.A

s
the

S
uprem

e
C

ourt
has

consistently
recognized:

“N
o

right,
is

held
m

ore
sacred,

or
is

m
ore

carefully
guarded,

by
the

com
m

on
law

,
than

the
right

of
every

in
dividual

to
the

possession
and

control
of

his
ow

n
person,

free
from

all
restraint

or
interference

of
others,

unless
by

clear
and

unquestionable
authority

of
law

.”
U

nion
Poe.

B
y.

C
o.

v.
B

otsfhrcl
(1891),

141
U

.
S.

250,
251.

In
view

of
the

fact
that

w
e

live
in

a
free

and
open

society.
I

w
ould

reverse
the

judgm
ent

of
the

C
ourt.

of
A

ppeals
in

order
to

protect
the

inestim
able

right
of

personal
security

that
w

e
all

enjoy.


