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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[REG-114084-00]
RIN 1545-AY34

DEPARTMENT OF LABOR

Pension and Welfare Benefits
Administration

29 CFR Part 2590
RIN 1210-AA77

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

45 CFR Part 146
RIN 0938-AK19

Notice of Proposed Rulemaking for
Bona Fide Wellness Programs

AGENCIES: Int rnal R v nu S rvic ,

D partm ntofth Tr asury; P nsion
and W lfar B n fits Administration,
D partm nt of Labor; H alth Car
Financing Administration, D partm nt
of H alth and Human S rvic s.
ACTION: Notic of propos d rul making
andr qu st for comm nts.

SUMMARY: This propos d rul would
impl m nt and clarify th t rm “bona
fid w lln ss program” asitr lat sto

r gulations impl m nting th
nondiscrimination provisions of th

Int rnal R v nu Cod , th Employ

R tir m ntIncom S curity Act, and
th Public H alth S rvic Act, asadd d
by th H alth Insuranc Portability and
Accountability Act of 1996.

DATES: Writt n comm nts on this notic
of propos d rul making ar invit d and
mustb r ¢ iv dbyth D partm ntson
orb for April 9, 2001.

ADDRESSES: Writt n comm nts should
b submitt d with a sign d original and
thr copi s ( xc ptfor 1 ctronic
submissions toth Int rnal R v nu

S rvic (IRS) or D partm nt of Labor) to
any of th addr ss ssp cifi db low.
Any comm nt that is submitt d to any
D partm ntwillb shar d with th

oth rD partm nts.

Comm ntstoth IRS canb
addr ss d to: CC:M&SP:RU (REG—
114084—-00), Room 5226, Int rnal
R v nu S rvic ,POB 7604,B n
Franklin Station, Washington, DC
20044.

In th alt rnativ , comm nts may b
hand-d livr db tw nth hoursof8
a.m. and 5 p.m. to: CC:M&SP:RU (REG—
114084-00), Couri r’'s D sk, Int rnal

R v nu S rvic , 1111 Constitution
Av nu , NW., Washington, DC 20224.

Alt rnativ ly, comm nts may b
transmitt d 1 ctronically via th IRS
Int rn tsit at: http://www.irs.gov/
tax r gs/r gslist.html.

Comm nts toth D partm nt of Labor
canb addr ss dto: U.S.D partm nt of
Labor P nsion and W lfar B n fits
Administration, 200 Constitution
Av nu NW., Room C-5331,
Washington, DC 20210, Att ntion:

W lln ss Program Comm nts.

Alt rnativ ly, comm nts may b
hand-d liv r db tw nth hoursof9
a.m. and 5 p.m. toth sam addr ss.
Comm nts may also b transmitt d by -
mail to: W lln ss@pwba.dol.gov.

Comm nts to HHS canb addr ss d
to: H alth Car Financing
Administration, D partm nt of H alth
and Human S rvic s, Att ntion: HCFA—
2078-P, P.O. Box 26688, Baltimor , MD
21207.

Inth alt rnativ , comm nts may b
hand-d liv r db tw nth hours of
8:30 a.m. and 5 p.m. to ith 1
Room 443-G, Hub rt Humphr y

Building, 200 Ind p nd nc Av nu ,

SW., Washington, DC 20201
or
Room C5-14-03, 7500 S curity

Boul vard, Baltimor , MD 21244—
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All submissions to th IRS will b
op n to public insp ction and copying
in room 1621, 1111 Constitution
Av nu , NW., Washington, DC from 9
a.m. to 4 p.m.

All submissions toth D partm nt of
Labor willb op n to public insp ction
and copying in th Public Docum nts
Room, P nsion and W lfar B n fits
Administration, U.S. D partm nt of
Labor, Room N-1513, 200 Constitution
Av nu , NW., Washington, DC from
8:30 a.m. to 5:30 p.m.

All submissions to HHS willb op n
to public insp ction and copying in
room 309-G of th D partm nt of H alth
and Human S rvic s, 200 Ind p nd nc
Av nu , SW., Washington, DC from 8:30
a.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT: Russ
W inh im r,Int rnal R v nu S rvic ,
D partm ntofth Tr asury, at (202)
622-6080; Amy J. Turn r, P nsion and
W lfar B n fits Administration,

D partm nt of Labor, at (202) 219-4377;
or Ruth A. Bradford, H alth Car
Financing Administration, D partm nt
of H alth and Human S rvic s, at (410)
786-1565.

SUPPLEMENTARY INFORMATION:

Custom r S rvic Information

Individuals int r st d in obtaining
additional information on HIPAA’s
nondiscrimination rul s mayr qu sta

copy of th D partm nt of Labor’s
bookl t ntitl d “Qu stions and

Answ rs: R ¢ nt Chang s in H alth Car
Law” by calling th PWBA Toll-Fr
Publication Hotlin at 1-800-998-7542
ormayr qu stacopyofth H alth Car
Financing Administration’s n w
publication ntitl d “Prot cting Your
H alth Insuranc Cov rag ” by calling
(410) 786—-1565. Information on
HIPAA’s nondiscrimination rul s and
oth rr ¢ nth alth car laws is also
availabl onth D partm nt of Labor’s
w bsit (http://www.dol.gov/dol/pwba)
and th D partm nt of H alth and
Human S rvic s’ w bsit (http://
hipaa.hcfa.gov).

I. Background

Th H alth Insuranc Portability and
Accountability Act of 1996 (HIPAA),
Public Law 104-191, was nact d on
August 21, 1996. HIPAA am nd d th
Int rnal R v nu Cod of 1986 (Cod ),
th Employ R tir m nt Incom
S curity Act of 1974 (ERISA), and th
Public H alth S rvic Act (PHS Act) to
provid for, among oth r things,
improv d portability and continuity of
h alth cov rag . HIPAA add d s ction
9802 of th Cod , s ction 702 of ERISA,
and s ction 2702 of th PHS Act, which
prohibit discrimination in h alth
cov rag . How v r,th HIPAA
nondiscrimination provisions do not
pr v nta plan or issu r from

stablishing discounts or r bat s or
modifying oth rwis applicabl
copaym nts or d ductibl sinr turn for
adh r nc to programs of h alth
promotion and dis as pr v ntion.
Int rim final rul s impl m nting th
HIPAA provisions w r first mad
availabl toth public on April 1, 1997
(publish dinth F d ralR gist r on
April 8, 1997, 62 FR 16894) (April 1997
int rim rul s).

Inth pr ambl toth April 1997

int rimrul s,th D partm nts invit d
comm nts on wh th r additional
guidanc wasn d dconc rning,
among oth r things, th p rmissibl
standards for d t rmining bona fid
w lln ss programs. Th D partm nts
also stat d that th y int nd to issu
furth rr gulations on th
nondiscrimination rul s and that in no

v nt would th D partm nts tak any

nforc m nt action against a plan or
issu r that had sought to comply in
good faith with s ction 9802 of th
Cod , s ction 702 of ERISA, and s ction
2702 of th PHS Actb for th
additional guidanc is provid d. Th
n wint rimr gulations r lating to th
HIPAA nondiscrimination rul s
(publish d 1s wh r in thisissu ofth
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F d ral R gist r) do not includ
provisions r lating to bona fid w lln ss
programs. Accordingly, th p riod for
good faith complianc continu s with

r sp cttothos provisions until furth r
guidanc isissu d. Complianc with th
provisions of th s propos dr gulations
constitut s good faith complianc with
th statutory provisions r lating to

w lln ss programs.

II. Ov rvi w of th Propos d
R gulations

Th HIPAA nondiscrimination
provisions g n rally prohibit a plan or
issu r from charging similarly situat d
individuals diff r nt pr miums or
contributions bas d on a h alth factor.
In addition, und rth int rim
r gulations publish d 1ls wh r in this
issu ofth F d ralR gist r, cost-
sharing m chanisms such as
d ductibl s, copaym nts, and
coinsuranc ar consid r dr strictions
onb n fits. Thus, th y ar subj cttoth
sam rul sasar oth rr strictions on
b n fits; that is, th y must apply
uniformly to all similarly situat d
individuals and must notb dir ct d at
individual participants or b n ficiari s
bas d on any h alth factor of th
participants or b n ficiari s. How v r,
th HIPAA nondiscrimination
provisions do not pr v nta plan or
issu r from stablishing pr mium
discounts or r bat s or modifying
oth rwis applicabl copaym nts or
d ductibl sinr turn foradh r nc to
programs of h alth promotion and
dis as pr v ntion. Thus, th r isan

xc ptiontoth g n ralrul prohibiting
discrimination bas d on a h alth factor
ifth r ward, such as a pr mium
discount or waiv r of a cost-sharing
r quir m nt, is bas d on participation
in a program of h alth promotion or
dis as pr v ntion. Th April 1997
int rimrul s, th int rimr gulations
publish d 1s wh r in thisissu ofth
F d ral R gist r,and th s propos d
r gulationsr f r to programs of h alth
promotion and dis as pr v ntion
allow d und rthis xc ption as “bona
fid w lln ss programs.” In ord r to
pr v ntth xc ption to th
nondiscrimination r quir m nts for
bona fid w lln ss programs from

visc ratingth g n ralrul contain d
in th HIPAA nondiscrimination
provisions, th s propos dr gulations
impos c¢ rtainr quir m nts on
w lln ss programs providing r wards
that would oth rwis discriminat
bas d onah alth factor.

A wid rang ofw lln ss programs

xist to promot h alth and pr v nt
dis as . How v r, many ofth s
programs ar not subj ct to th bona fid
w lln ss program r quir m nts. Th

r quir m nts for bona fid w 1lln ss
programs apply only to a w lln ss
program that provid s ar ward bas d
on th ability of an individual tom t
a standard that ist lat dtoah alth
factor, such as ar ward condition d on
th outcom ofachol st rolt st.
Th r for , without having to comply
with th r quir m nts for a bona fid
w lln ss program, a w lln ss program
could—

e Provid voluntaryt sting of

nroll s for sp cifich alth probl ms

and mak r comm ndations to addr ss
h alth probl ms id ntifi d, if th
program did not bas any r ward on th
outcom ofth h alth ass ssm nt;

e Encourag pr v ntiv car through
th waiv rofth copaym nt or
d ductibl r quir m nt for th costs of
w 1l-baby visits;

e R imburs mploy sforth costof
h alth clubm mb rships, without
r gard to any h alth factors r lating to
th mploy s;or

e R imburs mploy sforth costs
of smoking ¢ ssation programs, without
r gard towh th rth mploy quits
smoking.

A w lln ss program that provid s a
r ward bas d on th ability of an
individual tom ta standardr lat dto
ah alth factor violat sth int rim
r gulations publish d 1ls wh r in this
issu ofth F d ralR gist r unl ssitis
a bona fid w lln ss program. Und r
th s propos dr gulations, aw lln ss
program must m t fourr quir m nts to
b abonafid w lln ss program.

First, th total r ward that may b
giv n to an individual und rth plan
for all w lln ss programs is limit d. A
r wardcanb inth form of a discount,
ar bat ofapr mium or contribution,
or a waiv r of all or part of a cost-
sharing m chanism (such as
d ductibl s, copaym nts, or
coinsuranc ), orth abs nc ofa
surcharg . Th r ward forth w lln ss
program, coupl d with th r ward for
oth rw lln ss programs with r sp ct to
th plan thatr quir satisfaction ofa
standard r lat d to a h alth factor, must
not xc dasp cifi d p rc ntag ofth
cost of mploy -onlycov rag und r
th plan. Th cost of mploy -only
cov rag isd t rmin d bas d onth
total amount of mploy r and mploy
contributions for th b n fit packag
und r whichth mploy isr c iving
cov rag .

Th propos dr gulations sp cify
thr alt rnativ p rc ntag s: 10, 15,
and 20. Th D partm nts w lcom
comm nts on th appropriat 1 v 1 for
th p rc ntag . Comm nts willb tak n
into account in d t rmining th
standard for th final r gulations.

S v ral comm nt rs onth April 1997
r gulations sugg st d thatth amount of
ar ward should b p rmitt difitis
actuarially d t rmin d bas d on th
costs associat d with th h alth factor
m asur dund rth w lln ss program.
How v r,in som cas s,th r sulting
r ward (or p nalty) mightb solarg as
tohav th ff ct of d nying cov rag to
¢ rtain individuals. Th p rc ntag
limitation in th propos dr gulations is
d sign d to avoid thisr sult. Th
p rc ntag limitation also avoids th
additional administrativ costs of a
r ward bas d on actuarial cost.

Th D partm ntsr cogniz thatth r
may b som programs that curr ntly
off rr wards, individually or in th
aggr gat ,that xc dth sp cifi d
p rc ntag . How v r,asnot d b low in
th conomic analysis, data is scarc
r garding practic s of w lln ss
programs. Thus, th D partm nts
sp cifically r qu st comm nts on th
appropriat n ssofth sp cifi d
p rc ntag ofth cost of mploy -only
cov rag und ra plan asth maximum
r ward for a bona fid w lln ss
program, including wh th ralarg r
amount should b allow d for w lln ss
programs that includ participation by
familym mb rs (i. .,th sp cifi d
p rc ntag ofth cost of family
cov rag ). Not also that, as stat d
abov ,th p riod for good faith
complianc continu s withr sp ctto
wh th rw lln ss programs satisfy th
statutory r quir m nts. Whil
complianc with th s propos d
r gulations constitut s good faith
complianc with th statutory
provisions, it is possibl that, bas d on
all th facts and circumstanc s, a plan’s
w lln ss program that provid s a
r ward in xc ss ofth sp cifi d rang
of p rc ntag softh costof mploy -
only cov rag may alsob found tom t
th good faith complianc standard.

Und rth s propos dr gulations, th
s condr quir m nttob abona fid
w lln ss program is that th program
mustb r asonably d sign d to promot
good h alth or pr v nt dis as for
individuals in th program. This
r quir m nt pr v nts a program from
b ing a subt rfug form r ly imposing
high r costs on individuals bas d on a
h alth factor by r quiring ar asonabl
conn ctionb tw nth standard
r quir dund rth program and th
promotion of good h alth and dis as
pr v ntion. Among oth r things, a
program is not r asonably d sign d to
promot good h alth or pr v ntdis as
unl ssth program giv s individuals

ligibl forth program th opportunity
to qualify for th r ward und rth
program atl astonc p ry ar.In
contrast, a program that impos s a
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r ward or p nalty for th duration of th
individual’s participation in th plan
bas d sol ly on h alth factors pr s nt
wh n an individual first nrollsin a
plan is not r asonably d sign d to
promot h alth or pr v ntdis as
(b caus ,ifth individual cannot
qualify for th r ward by adopting
h althi rb havior aft r initial
nrollm nt, th program do s not hav
any conn ction to improving h alth).
Th thirdr quir m nttob abona
fid w lln ss program und rth s
propos dr gulations is that th r ward
und rth program mustb availabl to
all similarly situat d individuals. Th
April 1997 int rim rul s provid d that
if, und rth d signofth w lln ss
program, nroll smightnotb abl to
achi v a program standard du toa
h alth factor, th program would not b
abona fid w lln ss program. Th s
propos dr gulations incr as fl xibility
for plans by allowing plans to mak
individualiz d adjustm nts to th ir
w lln ss programs to addr ssth h alth
factors of th particular individuals for
whom it is unr asonably difficult to
qualify for th b n fits und rth
program. Sp cifically, th program must
allow any individual for whom it is
unr asonably difficult du toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to satisfy th
initial program standard an opportunity
to satisfy ar asonabl alt rnativ
standard. Th  xampl s clarify thata
r asonabl alt rnativ standard must
tak into accountth r 1 vanth alth
factor of th individual whon dsth
alt rnativ . A program do snotn dto
stablish th sp cific r asonabl
alt rnativ standard b for th program
comm nc s. To satisfy this third
r quir m nt for b ing a bona fid
w lln ss program, it is suffici nt to
d t rmin ar asonabl alt rnativ
standard onc a participant informs th
plan that it is unr asonably difficult for
th participant du toam dical
condition to satisfy th g n ral standard
(or that it is m dically inadvisabl for
th participant to att mpt to achi v th
g n ral standard) und rth program.
Many comm nt rs ask d how th
bona fid w lln ss program
r quir m nts apply to programs that
provid ar ward for not smoking. An
xampl inth propos dr gulations
clarifi s that if it is unr asonably
difficult for an individual to stop
smoking du to an addiction to
nicotin ,* th individual must b

1Und rth Diagnostic and Statistical Manual of
M ntal Disord rs, Fourth Edition, Am rican
Psychiatric Association, 1994 (DSM 1V), nicotin
addiction is a m dical condition. S also R v. Rul.
99-28, 1999-25 LR.B. 6 (Jun 21, 1999), citing a
r port of th Surg on G n ral stating that sci ntists

provid d ar asonabl alt rnativ
standard to obtain th r ward.

Th fourthr quir m nttob abona
fid w lln ss program und rth
propos dr gulations is that all plan
mat rials d scribing th t rms of th
program must disclos th availability
ofar asonabl alt rnativ standard. Th
propos dr gulations includ mod 1
languag thatcanb us d to satisfy this
r quir m nt; xampl s also illustrat
substantially similar languag that
would satisfy th r quir m nt.

Th propos dr gulations contain two
clarifications of this fourth r quir m nt.
First, plan mat rials ar notr quir d to
d scrib sp cificr asonabl alt rnativ
standards. It is suffici nt to disclos that
som r asonabl alt rnativ standard
willb mad availabl . S cond, any
plan mat rials that d scrib th g n ral
standard would also hav to disclos th
availability of ar asonabl alt rnativ
standard. How v r, if th program is
m r lym ntion d (and do s not
d scrib th g n ral standard),
disclosur of th availability of a
r asonabl alt rnativ standard is not
r quir d.

III. Economic Impact and Pap rwork
Burd n

Summary—D partm nt of Labor and
D partm nt of H alth and Human
S rvic s

Und rth propos dr gulation, h alth

plans g n rally may vary mploy
pr mium contributions orb n fitl v Is
across similarly situat d individuals
bas d on h alth status factors only in
conn ction with bona fid w lln ss
programs. Th r gulation stablish s
four r quir m nts for such bona fid
w lln ss programs. It (1) limits th
p rmissibl amount of variation in

mploy pr miumorb n fitl v Is; (2)
r quir s that programs b r asonably

d sign dto promot h alth or pr v nt
dis as ; (3) r quir s programs to p rmit
plan participants who for m dical
r asons would incur unr asonabl
difficulty to satisfy th programs’ initial
w lln ss standards to satisfy r asonabl
alt rnativ standards inst ad; and (4)
r quir s c rtain plan mat rials to
disclos th availability of such
alt rnativ standards. Th D partm nts
car fully consid r dth costs and

b n fits att ndanttoth s r quir m nts.

Th D partm ntsb 1li v thatth
b n fitsofth s r quir m nts xc d
th ir costs.

Th D partm nts anticipat that th
propos dr gulation will r sult in
transf rs of cost among plan sponsors

inth fi Id of drug addiction agr that nicotin ,
a substanc common to all forms of tobacco, is a
pow rfully addictiv drug.

and participants and inn w conomic
costs and b n fits.

Economic b n fits will flow from plan
sponsors’ fforts to maintain w lln ss
programs’ ff ctiv n ss wh r discounts
or surcharg sar r duc d and from
plans sponsors’ provision of r asonabl
alt rnativ standards that h lp improv
aff ct d plan participants’ h alth habits
and h alth. Th r sultwillb fwr
instanc swh r w lln ss programs
m r ly shift costs to high risk
individuals and mor instanc s wh r
th ysucc d atimproving such
individuals’ h alth habits and h alth.

Transf rs will aris b caus th siz of
som discounts and surcharg s will b
r duc d,and b caus som plan
participants who did not satisfy
w lln ss programs’ initial standards
will satisfy alt rnativ standards. Th s
transf rs ar stimat d tototalb tw n
$18 million and $46 million annually.
(Th latt rfigur isan upp rbound,

r fl ctingth cas in which all ligibl
participants pursu and satisfy
alt rnativ standards.)

N w conomic costs may b incurr d
ifr ductions in discounts or surcharg s
r duc w lln ss programs’ ff ctiv n ss,
but this ff ctis xp ct dtob v ry
small b caus r ductions willb small
and r lativ ly f w plans and
participants will b aff ct d. Oth rn w

conomic costs will b incurr d by plan
sponsors to mak availabl r asonabl
alt rnativ standards wh r r quir d.
Th D partm ntsw r unabl to

stimat th s costs butar confid nt
thatth s costs in combination with th
transf rst f r nc d abov will not

xc dth stimat ofth transf rs
alon . Aff ct d plan sponsors can
satisfy th propos dr gulation’s third
r quir m nt by making availabl any
r asonabl standard th y choos ,
including low cost alt rnativ s. It is
unlik ly that plan sponsors would
choos alt rnativ standards whos cost,
in combination with costs transf rr d
from participants who satisfy th m,
would xc dth costof providing
discounts or waiving surcharg s for all
ligibl participants.

Ex cutiv Ord r 12866—D partm nt of
Labor and D partm nt of H alth and
Human S rvic s

Und r Ex cutiv Ord r 12866, th

D partm ntsmustd t rmin wh th ra
r gulatory action is “significant’” and
th r for subj cttoth r quir m nts of
th Ex cutiv Ord r and subj ct to
r vi wbyth Offic of Manag m nt and
Budg t (OMB). Und rs ction 3(f), th
ord rd fin sa “significant r gulatory
action” as an action that is lik ly to
r sultin arul (1)having an annual

ff ctonth conomy of $100 million
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ormor , or adv rs ly and mat rially
aff ctingas ctorofth conomy,
productivity, comp tition, jobs, th
nvironm nt, public h alth or saf ty, or
Stat , local or tribal gov rnm nts or
communiti s (alsor f rr d to as
“ conomically significant”); (2) cr ating
s rious inconsist ncy or oth rwis
int rf ring with an action tak n or
plann d by anoth r ag ncy; (3)
mat rially alt ring th budg tary
impacts of ntitl m nt grants,us rf s,
or loan programs or th rights and
obligations of r cipi nts th r of; or (4)
raising nov 11 gal or policy issu s
arising out of I gal mandat s, th
Pr sid nt’s prioriti s, orth principl s
s tforth inth Ex cutiv Ord r.
Pursuant toth t rmsofth Ex cutiv
Ord r,ithasb nd t rmin d that this
action rais s nov 1 policy issu s arising
out of 1 gal mandat s. Th r for , this
notic is “significant”” and subj ct to
OMBr vi wund rS ction 3(f)(4) of th
Ex cutiv Ord r. Consist nt with th
Ex cutiv Ord r,th D partm nts hav
ass ss dth costsandb n fits of this
r gulatory action. Th D partm nts’
ass ssm nt, and th analysis und rlying
that ass ssm nt, isd tail d b low. Th
D partm nts p rform da
compr h nsiv , unifi d analysis to
stimat th costsandb n fits
attributabl toth int rimr gulation for
purpos s of complianc with Ex cutiv
Ord r 12866, th R gulatory Fl xibility
Act, and th Pap rwork R duction Act.

Stat m nt of N d for Propos d Action

Th s int rimr gulationsar n d d
to clarify and int rpr tth HIPAA
nondiscrimination provisions
(Prohibiting Discrimination Against
Individual Participants and
B n ficiari s Bas d on H alth Status)
und r S ction 702 of th Employ
R tir m ntIncom S curity Act of 1974
(ERISA), S ction 2702 of th Public
H alth S rvic Act,and S ction 9802 of
th Int rnalR v nu Cod of 1986. Th
provisionsar n d dto nsur that
group h alth plans and group h alth
insur rs and issu rs do not discriminat
against individuals, participants, and
b n ficiari sbas d on any h alth factors
withr sp cttoh alth car pr miums.
Additional guidanc wasr quir d to
d fin bonafid w lln ss programs.

Costs and B n fits

Th D partm nts anticipat that th

propos dr gulation will r sult in

transf rs of cost among plans sponsors
and participants and inn w conomic
costsand b n fits. Th conomic

b n fits of th r gulation will includ a
r duction in instanc swh r w lln ss
programs m r ly shift costs to high risk
individuals and an incr as in instanc s

wh r th ysucc d atimproving such

individuals’ h alth habits and h alth.

Transf rsar stimat dtototalb tw n

$18 million and $46 million annually.

Th D partm ntsw r unabl to
stimat n w conomic costs but ar

confid nt thatth s costsin

combination with th transf rs

r f r nc dabov willnot xc dth
stimat ofth transf rsalon . Th

D partm ntsb li v thatth

r gulation’sb n fits will xc dits

costs. Th ir unifi d analysis of th

r gulation’s costs and b n fits is

d tail dlat rin this pr ambl .

R gulatory Fl xibility Act—D partm nt
of Labor and D partm nt of H alth and
Human S rvic s

Th R gulatory F1 xibility Act (5
U.S.C. 601 ts q.) (RFA)impos s
¢ rtainr quir m nts withr sp ctto
F d ral rul sthatar subj cttoth
notic and comm ntr quir m nts of
s ction 553(b) of th Administrativ
Proc dur Act (5 U.S.C.551 ts q.)and
which ar lik ly to hav a significant

conomic impact on a substantial
numb r of small ntiti s. Unl ss an
ag ncy c rtifi s that a propos d rul
will not hav a significant conomic
impact on a substantial numb r of small
ntiti s, s ction 603 of th RFA T quir s
thatth ag ncy pr s nt an initial
r gulatory fl xibility analysis (IRFA) at
th tim ofth publication of th notic
of propos d rul making d scribing th
impact of th rul on small ntiti sand
s king public comm nt on such
impact. Small ntiti s includ small
busin ss s, organizations and
gov rnm ntal jurisdictions.

For purpos s of analysis und r th
RFA, PWBA propos s to continu to
consid r a small ntitytob an

mploy b n fit plan with f w rthan
100 participants. Th basis of this
d finition is found in s ction 104(a)(2)
ofth Employ R tir m nt Incom
S curity Act of 1974 (ERISA), which
p rmitsth S cr tary of Labor to
pr scrib simplifi d annual r ports for
p nsion plans which cov rf w rthan
100 participants. Und rs ction
104(a)(3), th S cr tary may also
provid for x mptions or simplifi d
annual r porting and disclosur for
w lfar b n fit plans. Pursuant to th
authority of s ction 104(a)(3), th
D partm nt of Labor has pr viously
issu d at 29 CFR 2520.104-20,
2520.104-21, 2520.104—41, 2520.104—-46
and 2520.104b-10 ¢ rtain simplifi d
r porting provisions and limit d

x mptions from r porting and
disclosur r quir m nts for small plans,
including unfund d or insur d w Ifar
plans cov ring f w r than 100

participants and which satisfy ¢ rtain
oth rr quir m nts.

Furth r, whil som larg mploy rs
may hav small plans, in g n ral most
small plans ar maintain d by small

mploy rs. Thus, PWBA b li v s that
ass ssing th impact of this propos d
rul on small plans is an appropriat
substitut for valuatingth ff cton
small ntiti s. For purpos s of th ir
unifi d IFRA,th D partm ntsadh r d
to PWBA’s propos d d finition of small

ntiti s. Th d finition of small ntity
consid r d appropriat for this purpos
diff rs, how v r, from a d finition of
small busin ss which is bas d on siz
standards promulgat d by th Small
Busin ss Administration (SBA) (13 CFR
121.201) pursuant to th Small Busin ss
Act (15 U.S.C. 631 ts q.). Th
D partm ntsth r for r qu st
comm nts on th appropriat n ss of th
siz standard us d in valuating th
impact of this propos d rul on small

ntiti s.

Und r this propos dr gulation,

h alth plans g n rally may vary

mploy pr mium contributions or
b n fitl v ls across similarly situat d
individuals bas d on h alth factors only
in conn ction with bona fid w lln ss
programs. Th r gulation stablish s
fourr quir m nts for such bona fid
w lln ss programs.

Th D partm nts stimat that 36,000
plans with f w r than 100 participants
vary mploy pr mium contributions
orb n fit]l v Is across similarly
situat d individuals bas d on h alth
factors. Whil thisr pr s ntsjust 1
p rc nt of all small plans, th
D partm ntsnon th 1 ssb li v thatit
r pr s nts a substantial numb r of small

ntiti s. Th D partm nts also not that
at] ast som pr mium discounts or
surcharg s may b larg . Pr mium
discounts associat d with w lln ss
programs ar b li v dtorang ashigh
as $560 p r aff ct d participantp r
y ar. Th r for ,th D partm ntsb li v
that th impact of this r gulation on at
] astsom small ntiti smayb
significant. Havingr ach d th s
conclusions, th D partm nts carri d
out an IRFA as part of th ir unifi d
analysis of th costs and b n fits of th
r gulation. Th r asoning and
assumptions und rlying th
D partm nts’ unifi d analysis of th
r gulation’s costs and b n fits ar
d tail dlat rin this pr ambl .

Th r gulation’s first r quir m nt

caps maximum allowabl variation in
mploy pr mium contribution and

b n fitl v 1s. Th D partm nts stimat

that 9,300 small plans will b aff ct d

by th cap. Th s plans can comply

with thisr quir m ntbyr ducing

pr miums (or incr asingb n fits) by
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$1.1 million on aggr gat for thos
participants whos pr miums ar high r
(or whos b n fitsar low r)du to

h alth factors. This would constitut an
ongoing, annual transf r of cost of $1.1
million, or $122 on av rag p raff ct d
plan. Th r gulation do s not limit
small plans’ fl xibility to transf r this
cost back v nly to all participants in
th form of small pr mium incr as s or
b n fit cuts.

Th r gulation’s s cond r quir m nt
provid s that w 1lln ss programs must
b r asonably d sign d to promot
h alth or pr v nt dis as . Comm nts
r ¢ iv d by th D partm nts and
availabl lit ratur on mploy
w lln ss programs sugg st that xisting
w lln ss programs g n rally satisfy this
r quir m nt. Th r quir m ntth r for
isnot xp ct dtocomp lsmall plans to
modify xisting w lln ss programs. It is
not xp ct dto ntail conomic costs
nor to prompt transf rs.

Th third r quir m nt provid s that
r wards und rw lln ss programs must
b availabl to all similarly situat d
individuals. In particular, programs
must allow individuals for whom it
would b unr asonably difficult du to
am dical condition to satisfy initial
program standards an opportunity to
satisfy r asonabl alt rnativ standards.
Th D partm ntsb li v that som
small plans’ w 1ln ss programs do not
curr ntly satisfy thisr quir m nt and
will hav tob modifi d.

Th D partm nts stimat that 21,000
small plans’ w 1lln ss programs includ
initial standards that may b
unr asonably difficult for som
participants tom t. Th s plans ar

stimat d to includ 18,000 participants
for whom th standard is in fact
unr asonably difficult tom t. (Many
small plans ar v ry small, having f w r
than 10 participants, and many will
includ no participant for whom th
initial standard is unr asonabl difficult
tom tforam dicalr ason.)
Satisfaction of alt rnativ standards by
th s participants will r sult in transf rs
of cost as th y qualify for discounts or

scap surcharg s.Ifall ofth s
participants r qu st and th n satisfy an
alt rnativ standard, th transf r would
amount to $5 million annually. If on -
halfr qu st alt rnativ standards and
on -half of thos m tth m,th transf r
would amount to $1 million.

In addition to transf rs, small plans
will also incurn w conomic costs to
provid alt rnativ standards. How v r,
plans can satisfy this r quir m nt by
providing in xp nsiv alt rnativ
standards, and hav th fl xibility to
s 1 ct what v rr asonabl alt rnativ
standard is most d sirabl or cost

ffici nt. Plans not wishing to provid

alt rnativ standards also hav th
option of abolishing h alth-status bas d
variation in mploy pr miums. Th

D partm nts xp ctthatth conomic
cost to provid alt rnativ s combin d
with th associat d transf r cost of
granting discounts or waiving

surcharg s willnot xc dth transf r
cost associat d with granting discounts
or waiving surcharg s for all
participants who qualify for an

alt rnativ , stimat dh r at $1 million
to $5 million, or about $55 to $221 p r
aff ct d plan. Plans hav th fl xibility
to transf r som or all of this cost v nly
to all participants in th form of small
pr mium incr as sorb n fit cuts.

Th fourthr quir m nt provid s that
plan mat rials d scribing w lln ss plan
standards must disclos th availability
of r asonabl alt rnativ standards. This
r quir m nt will aff ctth 36,000 small
plans that apply discounts or
surcharg s. Th s plans will incur

conomic costs tor vis aff ct d plan
mat rials. Th 5,000 to 18,000 small
plan participants who will succ d at
satisfying th s alt rnativ standards
will b n fit from th s disclosur s. Th
disclosur sn dnotsp cify what
alt rnativ s ar availabl , and th
r gulation provid s mod 1 languag that
canb us d to satisfy thisr quir m nt.
L galr quir m nts oth r than this
r gulation g n rallyr quir plans and
issu rs to maintain accurat mat rials
d scribing plans. Plans and issu rs
g n rally updat such mat rials on a
r gular basis as part of th ir normal
busin ss practic s. Thisr quir m ntis

xp ct dtor pr s ntan gligibl
fraction of th ongoing, normal cost of
updating plans’ mat rials. This analysis
th r for attribut s no cost to this
I quir m nt.

Sp cial Analys s—D partm nt of th
Tr asury

Ithasb nd t rmin d that this notic
of propos d rul making is not a
significant r gulatory action as d fin d
in Ex cutiv Ord r 12866. Th r for ,a
r gulatory ass ssm ntisnotr quir d. It
alsohasb nd t rmin d that this
notic of propos d rul making do s not
impos acoll ction of information on
small ntiti s and is not subj ct to
s ction 553(b) of th Administrativ
Proc dur Act (5 U.S.C. chapt r5). For
th s r asons, th R gulatory FI xibility
Act (5 U.S.C. chapt r 6) do s not apply
pursuant to 5 U.S.C. s ction 603(a),
which x mpts from th Act’s
r quir m nts ¢ rtain rul sinvolving th
int rnalr v nu laws. Pursuant to
s ction 7805(f) of th Int rnal R v nu
Cod , this notic of propos d
rul making willb submitt d to th
Chi fCouns | for Advocacy of th Small

Busin ss Administration for comm nt
on its impact on small busin ss.

Pap rwork R duction Act

D partm nt of Labor and D partm nt of
th Tr asury

This Notic of Propos d Rul making
includ sar quir m nt thatifth plan
mat rials d scrib th standardr quir d
tob m tin ord rto qualify for ar ward
such as a pr mium discount or waiv r
of a cost-sharing r quir m nt, th y must
also disclos th availability of a
r asonabl alt rnativ standard.

How v 1, plan mat rials ar not

r quir dtod scrib sp cificr asonabl

alt rnativ s. Th proposal also includ s
xampl s of disclosur s which would

satisfy th r quir m nts of th propos d

rul .

Plan administrators of group h alth
plans cov r d und r Titl I of ERISA ar
r quir d to mak c rtain disclosur s
about th t rms of a plan and mat rial
chang s int rms through a Summary
Plan D scription or Summary of
Mat rial Modifications pursuant to
s ctions 101(a) and 102(a) of ERISA.
Group h alth plans and issu rs also
typically mak oth r informational
mat rials availabl to participants,

ith rasar sult of stat and local
r quir m nts, or as part of th ir usual
busin ss practic s in conn ction with
th off rand promotion of h alth car
cov rag to mploy s.

Whil this proposal may caus group
h alth plans to modify informational
mat rials p rtaining tow lln ss
programs, th D partm nts conclud
that it cr at snon w information
coll ctionr quir m nts, and that th
ov rall impact on xisting information
coll ction activiti s willb n gligibl .
First, as d scrib d arli r, itis stimat d
thatth propos dr asonabl alt rnativ
r quir m nts for bona fid w 1lln ss
programs will impact a maximum of
22,000 plans and 229,000 participants.
Th s numb rsar v rysmallin
comparison with th 2.5 million ERISA
group h alth plans that cov r 65 million
participants, and 175,500 stat and local
gov rnm ntal plans that cov r 11.5
million participants.

In addition, b caus mod 1 languag
is provid dinth proposal, th s
modificationsar xp ct dtor quir a
minimal amount of ffort, such thatth y
fall within th provision of OMB
r gulations in 5 CFR 1320.3(c)(2). This
provision xclud s fromth d finition
of coll ction of information languag
which is suppli dbyth F d ral
gov rnm nt for disclosur purpos s.

Finally, th D partm nt of Labor’s
m thodology in accounting for th
burd n ofth Summary Plan
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D scription (SPD) and Summary of
Mat rial Modifications (SMM), as
curr ntly approv d und r OMB control
numb r 1210-0039, incorporat s an
assumption conc rning a constant rat
of r vision inth s disclosur mat rials
which is bas d on plans’ actual
r porting on th annual r port/r turn
(Form 5500) of th ir rat s of
modification. This occurr nc of SPD
r visionsis g n rally mor fr qu nt
than th minimum tim fram s

d scrib din s ction 104(b) and r lat d
r gulations. Th annual hour and cost
burd ns of th SMM/SPD information
coll ctionr qu stiscurr ntly stimat d
at 576,000 hours and $97 million.
B caus th burd n of modifying a
w lln ss program’s disclosur s is

xp ¢t dtob n gligibl , and r adily
incorporat din oth rr visions mad to
plan mat rials on an ongoing basis, th
m thodology us d alr ady accounts for
this typ ofchang . Th r for , th
D partm nt conclud s that th
modification d scrib d in this proposal
to th information coll ctionr qu stis
n ith r substantiv nor mat rial, and
accordingly it attribut s no burd n to
this r gulation.

D partm nt of H alth and Human
S rvic s

Und rth Pap rwork R duction Act
of 1995, w ar r quir d to provid 60-
day notic inth F d ral R gist r and
solicit public comm ntb for a
coll ction of information r quir m ntis
submitt d toth Offic of Manag m nt
and Budg t (OMB) forr vi w and
approval. In ord r to fairly valuat
wh th r an information coll ction
should b approv d by OMB, s ction
3506(c)(2)(A) of th Pap rwork
R duction Act of 1995 r quir s that w

solicit comm nt on th following issu s:

e Th n dforth information
coll ction and its us fuln ss in carrying
out th prop r functions of our ag ncy.

e Th accuracy of our stimat ofth
information coll ction burd n.

e Th quality, utility, and clarity of
th information tob coll ct d.

¢ R comm ndations to minimiz th
information coll ction burd n on th
aff ct d public, including automat d
coll ctiont chniqu s.

S ction 146.121 Prohibiting
discrimination against participants and
b n ficiari s bas d on a h alth factor.

(f) Bona fid w lln ss programs
Paragraph (1)(iv) r quir s th plan or
issu r to disclos in all plan mat rials
d scribingth t rmsofth program th
availability of ar asonabl alt rnativ
standard r quir d und r paragraph
(H)(1)(ii) of this s ction. How v r, in
plan mat rials that m r ly m ntion that

a program is availabl , without

d scribing its t rms, th disclosur is

notr quir d. Thisr quir m nt will

aff ctth stimat d 1,300 nonf d ral

gov rnm ntal plans that apply pr mium
discounts or surcharg s. Th

d v lopm nt ofth mat rials is

xp ct dtotak 100 hours for

nonf d ral gov rnm ntal plans. Th

corr sponding burd n p rform d by

s rvic provid rsis stimat dtob

$38,000.

W hav submitt d a copy of this rul
to OMB foritst vi w of th information
coll ctionr quir m nts. Th s
r quir m ntsar not ff ctiv untilth y
hav b napprov d by OMB. A notic
willb publish dinth F d ral
R gist r wh n approval is obtain d.

If you comm nt on any of th s
information coll ction and r cord
k pingr quir m nts, pl as mail
copi s dir ctly to th following:

H alth Car Financing Administration,
Offic of Information S rvic s,
Information T chnology Inv stm nt
Manag m nt Group, Division of
HCFA Ent rpris Standards, Room
C2-26-17, 7500 S curity Boul vard,
Baltimor , MD 21244-1850, Attn:
John Burk HCFA-2078-P,

and

Offic of Information and R gulatory
Affairs, Offic of Manag m nt and
Budg t, Room 10235, N w Ex cutiv
Offic Building, Washington, DC
20503, Attn.: Allison H rron Eydt,
HCFA-2078-P.

Small Busin ss R gulatory Enforc m nt
Fairn ss Act

Th propos drul issubj cttoth

provisions of th Small Busin ss
R gulatory Enforc m nt Fairn ss Act of
1996 (5 U.S.C. 801 ts q.)and, if
finaliz d, will b transmitt d to
Congr ss and th Comptroll r G n ral
forr vi w. Th rul isnota “major
rul ” asthatt rmisd fin din 5 U.S.C.
804, b caus itisnotlik ly tor sultin
(1) an annual ff ctonth conomy of
$100 million or mor ; (2) a major
incr as in costs or pric s for
consum rs, individual industri s, or
f d ral, Stat , or local gov rnm nt
ag nci s, or g ographicr gions; or (3)
significant adv rs  ff cts on
comp tition, mploym nt, inv stm nt,
productivity, innovation, or on th
ability of Unit d Stat s-bas d

nt rpris s to comp t with for ign-
bas d nt rpris sin dom stic or xport
mark ts.

Unfund d Mandat s R form Act

For purpos s of th Unfund d
Mandat s R form Act of 1995 (Public
Law 104—4), as w 1l as Ex cutiv Ord r

12875, this propos drul do s not
includ anyF d ral mandat that may
r sultin xp nditur s by Stat , local, or
tribal gov rnm nts, nor do s it includ
mandat s which may impos an annual
burd n of $100 million or mor on th
privat s ctor.

F d ralism Stat m nt—D partm nt of
Labor and D partm nt of H alth and
Human S rvic s

Ex cutiv Ord r 13132 (August 4,
1999) outlin s fundam ntal principl s
of f d ralism, and r quir sth
adh r nc tosp cific crit riaby f d ral
ag nci sinth proc ssofth ir
formulation and impl m ntation of
polici s that hav substantial dir ct

ff ctsonth Stat s, th r lationship
b tw nth national gov rnm nt and
Stat s, or on th distribution of pow r
and r sponsibiliti s among th various
l v 1s of gov rnm nt. Ag nci s
promulgating r gulations that hav
th s f d ralism implications must
consult with Stat and local officials,
and d scrib th xt ntofth ir
consultation and th natur of th
conc rns of Stat and local officials in
th pr ambl toth r gulation.

Inth D partm nts’vi w, th s
propos dr gulations do not hav
f d ralism implications, b caus th y
do not hav substantial dir ct ff cts on
th Stat s,th r lationshipb tw nth
national gov rnm nt and Stat s, or on
th distribution of pow r and
r sponsibiliti s among various1 v 1s of
gov rnm nt. This is larg ly b caus ,
withr sp cttoh alth insuranc issu rs,
th vast majority of Stat s hav nact d
laws whichm tor xc dth f d ral
standards in HIPAA prohibiting
discrimination bas d on h alth factors.
Th r for ,th r gulations ar not lik ly
tor quir substantial additional
ov rsight of Stat sby th D partm nt of
H alth and Human S rvic s.

In g n ral, through s ction 514,
ERISA sup rs d s Stat laws to th

xt ntthatth yr lat toanycov r d

mploy b n fit plan, and pr s 1v s
Stat laws that r gulat insuranc ,
banking, or s curiti s. Whil ERISA
prohibits Stat s from r gulating a plan
as an insuranc or inv stm nt company
or bank, HIPAA add dan w
pr mption provision to ERISA (as w 11
as toth PHS Act) pr s rving th
applicability of Stat laws stablishing
r quir m nts for issu rs of group h alth
insuranc cov rag , xc pttoth xt nt
thatth s r quir m nts pr v ntth
application of th portability, acc ss,
and r n wability r quir m nts of
HIPAA. Th nondiscrimination
provisions that ar th subj ct of this
rul making ar includ d among thos
I quir m nts.
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In nactingth s n wpr mption
provisions, Congr ss indicat d its int nt
to stablish a pr mption of Stat
insuranc r quir m nts only to th

xt nt that thos r quir m nts pr v nt
th application of th basic prot ctions
s t forth in HIPAA. HIPAA’s Conf r nc
R port stat s thatth conf r sint nd d
th narrow st pr mption of Stat laws
withr gard to h alth insuranc issu rs.
H.R. Conf. R p. No. 736, 104th Cong. 2d
S ssion 205 (1996). Cons qu ntly,

und rth statut andth Conf r nc

R port, Stat insuranc laws that ar
mor string nt than th f d ral

r quir m ntsar unlik ly to “pr v nt
th application of” th HIPAA
nondiscrimination provisions.

Accordingly, Stat sar giv n
significant latitud to impos
r quir m nts on h alth insuranc
issu rs thatar mor r strictiv than th
f d ral law. In many cas s,th f d ral
law impos s minimum r quir m nts
which Stat sar fr to xc d.
Guidanc conv ying this int rpr tation
was publish dinth F d ralR gist r
on April 8,1997 and th s r gulations
donotr duc th discr tion giv n to th
Stat s by th statut .Itisth
D partm nts’ und rstanding that th
vast majority of Stat s hav in fact
impl m nt d provisions whichm tor

xc¢ dth minimumr quir m nts of
th HIPAA non-discrimination
provisions.

HIPAA provid s that th Stat s may

nforc th provisions of HIPAA asth y
p rtain to issu rs, but thatth S cr tary
of H alth and Human S rvic s must

nforc any provisions that a Stat fails
to substantially nforc . Wh n

x rcising its r sponsibility to nforc
th provisions of HIPAA, HCFA works
coop rativ ly with th Stat s for th
purpos of addr ssing Stat conc rns
and avoiding conflicts with th  x rcis
of Stat authority.2 HCFA hasd v lop d
proc dur stoimpl m ntits

nforc m ntr sponsibiliti s, and to
afford th Stat sth maximum
opportunity to nforc HIPAA’s
r quir m ntsinth firstinstanc .
HCFA’s proc dur s addr ssth
handling of r ports that Stat s may not
b nforcing HIPAA’s r quir m nts, and

2This authority appli s to insuranc issu d with
r sp ctto group h alth plans g n rally, including
plans cov ring mploy s of church organizations.
Thus, this discussion of f d ralism appli s to all
group h alth insuranc cov rag that is subj ct to
th PHS Act, including thos church plans that
provid cov rag through ah alth insuranc issu r
(but not to church plans that do not provid
cov rag through ah alth insuranc issu r). For
additional information r lating to th application of
th s nondiscrimination rul s to church plans, s
th pr ambl tor gulations b ing propos d

Is wh r inthisissu ofth F d ralR gist r

r garding s ction 9802(c) of th Cod r lating to
church plans.

th m chanism for allocating

nforc m ntr sponsibility b tw nth
Stat s and HCFA. To dat , HCFA has
had occasion to nforc th HIPAA non-
discrimination provisions in only two
Stat s.

Although th D partm nts conclud
thatth s propos dr gulations do not
hav f d ralism implications, in
k ping with th spiritofth Ex cutiv
Ord r that ag nci s clos ly xamin any
polici s that may hav f d ralism
implications or limit th policy making
discr tion of th Stat s,th D partm nt
of Labor and HCFA hav ngag d in
num rous fforts to consult with and
work coop rativ ly with aff ct d Stat
and local officials.

For xampl ,th D partm ntsw r
awar thatsom Stat s comm nt d on
th wayth f d ral provisions should b
int rpr t d. Th r for ,th D partm nts
hav soughtandr c iv d input from
Stat insuranc r gulators and th
National Association of Insuranc
Commission rs (NAIC). Th NAICis a
non-profit corporation stablish d by
th insuranc commission rs of th 50
Stat s, th District of Columbia, and th
four U.S. t rritori s, that among oth r
things provid s a forum for th
d v lopm nt of uniform policy wh n
uniformity is appropriat . Its m mb rs
m t, discuss, and off r solutions to
mutual probl ms. Th NAIC sponsors
quart rly m tings to provid a forum
forth xchang ofid as, and in-d pth
consid ration of insuranc issu s by
r gulators, industry r pr s ntativ s, and
consum rs. HCFA and D partm nt of
Labor staff hav att nd dth quart rly
m tings consist ntly to list n to th
conc rns of th Stat Insuranc
D partm ntsr garding HIPAA issu s,
including th nondiscrimination
provisions. In addition toth g n ral
discussions, committ m tings and
task groups, th NAIC sponsors th
following two standing HIPAA m tings
for m mb rs during th quart rly
conf r nc s:

e HCFA/DOL M ting on HIPAA
Issu s (Thism ting provid s HCFA
and Labor th opportunity to provid
updat s onr gulations, bull tins,

nforc m nt actions and outr ach
fforts r garding HIPAA.)

e Th NAIC/HCFA Liaison M ting
(Thism ting provid s HCFA and th
NAIC th opportunity to discuss HIPAA
and oth rh alth car programs.)

In th ir comm ntsonth 1997
int rim rul s,th NAIC sugg st d that
th p rmissibl standards for
d t rmining bona fid w lln ss
programs nsur that such programs ar
not us d as a proxy for discrimination
bas d on ah alth factor. Th NAIC also
comm nt d thatth nondiscrimination

provisions of HIPAA “ar sp cially
significant in th ir impact on small
groups, and particularly in small
groups, wh r th r isagr at pot ntial
for adv rs s | ction and gaming.” On
Stat ask dthatth D partm nts’ final
nondiscrimination provisions b as
consum r-prot ctiv as possibl .
Finally, anoth r Stat d scrib d alr ady-
xisting Stat r gulation of issu rs
off ring w 1ln ss programs in that Stat
and ask d that standards for bona fid
w lln ss programsb 1 fttoth Stat s.

Th D partm nts consid r d th s
vi ws v ry car fully wh n formulating
th w lln ss program proposal. Whil
allowing plans a gr at d al of fl xibility
in d t rmining what kinds of inc ntiv s
b st ncourag th plan’s own
participants and b n ficiari s to pursu
ah althi rlif styl ,th D partm nts
proposal nsur s that individuals hav
an opportunity to qualify for th
pr mium discount or oth rr ward. If an
individual is unabl to satisfy a
w lln ss program standard du to a
h alth factor, plans ar r quir d to mak
ar asonabl alt rnativ standard
availabl toth individual. In addition,
th D partm ntsr it rat th ir position
that Stat insuranc laws that ar mor
string ntthanth f d ralr quir m nts
ar unlik ly to “pr v ntth application
of’th f d rallaw andth r for ar
sav d from pr mption. Th r for ,th s
mor prot ctiv Stat laws continu to
apply for individuals r ¢ iving h alth
insuranc cov rag in conn ction with a
group h alth plan.

Th D partm nts w lcom furth r
comm ntonth s issu sfromth Stat s
inr spons to this proposal.

Th D partm nts also coop rat with
th Stat sins v ral ongoing outr ach
initiativ s, through which information
on HIPAA is shar d among f d ral
r gulators, Stat r gulators, and th
r gulat d community. In particular, th
D partm nt of Labor has stablish d a
H alth B n fits Education Campaign
with mor than 70 partn s, including
HCFA, NAIC and many busin ss and
consum r groups. HCFA has sponsor d
four conf r nc s with th Stat s—th
Consum r Outr ach and Advocacy
conf r nc s in March 1999 and Jun
2000, th Impl m ntation and
Enforc m nt of HIPAA National Stat -
F d ral Conf r nc sin August 1999 and
2000. Furth rmor , bothth D partm nt
of Labor and HCFA w bsit s off rlinks
to important Stat w bsit s and oth r
r sourc s, facilitating coordination
b tw nth Stat andf d ralr gulators
and th r gulat d community.

In conclusion, throughout th proc ss
ofd v loping th s r gulations, to th

xt ntf asibl within th sp cific
pr mption provisions of HIPAA, th
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D partm nts hav att mpt d to balanc
th Stat s’ int r stsinr gulating h alth
plans and h alth insuranc issu rs, and
th rights of thos individuals that
Congr ss int nd d to prot ct through
th nactm nt of HIPAA.

Unifi d Analysis of Costs and B n fits—
D partm nt of Labor and D partm nt of
H alth and Human S rvic s

Introduction

Und rth propos dr gulation, h alth
plans g n rally may vary mploy
pr mium contributions orb n fitl v Is
across similarly situat d individuals
bas d on h alth factors only in
conn ction with bona fid w lln ss
programs. Th r gulation stablish s
four r quir m nts for such bona fid
w lln ss programs.

A larg %ogy of lit ratur ,tog th r
with comm ntsr ¢ iv d by th
D partm nts, d monstrat thatw 1l-
d sign d w lln ss programs can d liv r
b n fitsw llin xc ss of th ir costs. For
xampl ,th U.S.C nt rs for Dis as
Control and Pr v ntion stimat that
impl m nting prov n clinical smoking
c ssation int rv ntions can sav on
y ar of lif for ach $2,587 inv st d.In
addition tor duc d mortality, b n fits
of ff ctiv w lln ss programs can
includ r duc dabs nt ism,improv d
productivity, and r duc d m dical
costs. Th r quir m nts contain d in
th propos dr gulation w r craft dto
accommodat and not impair such
b n ficial programs, whil combating
discrimination in ligibility and
pr miums for similarly situat d
individuals as int nd d by Congr ss.

D tail d Estimat s

Estimation of th conomic impacts of
th fourr quir m nts is difficult
b caus data on aff ct d plans’ curr nt
practic sar incompl t ,andb caus
plans’ approach s to complianc with
th r quir m ntsand th ff cts of thos
approach s will vary and cannot b
pr dict d. Non th 1 ss,th D partm nts
und rtook to consid rth impacts fully
and tod v lop stimat sbas d on
r asonabl assumptions.

Bas d on a 1993 surv y of mploy rs
by th Rob rt Wood Johnson
Foundation, th D partm nts stimat
that 1.6 p rc nt of larg plans and 1.2
p rc nt of small plans curr ntly vary

mploy pr mium contributions across
similarly situat d individuals and will
b subj cttoth fourr quir m nts for
bona fid w lln ss programs. This
amounts to 32,000 plans cov ring 1.2
million participants. According to an
industry surv y by H witt Associat s,
just mor than on -third as many plans
vary b n fitl v Is across similarly
situat d individuals as vary pr miums.

This amounts to 11,000 plans cov ring
415,000 participants. Th D partm nts
s parat ly consid r dth ff ctof ach
ofth fourr quir m ntsonth s plans.
For purpos s of its stimat s, th
D partm nts assum d that on -half of
th plansinth latt r group ar also
includ dinth form r,th r by
stimating that 37,000 plans cov ring
1.4 million participants will b subj ct
toth fourr quir m nts for bona fid
w lln ss programs.

Limit on Dollar Amount—Und r th
firstr quir m nt, any discount or
surcharg , wh th r applicabl to

mploy pr miumsorb n fitl v s,
must not xc dasp cifi d p rc ntag
of th total pr mium for mploy -only
cov rag und rth plan. Th propos d
r gulations sp cify thr alt rnativ
p rc ntag s: 10, 15, and 20. For
purpos s of this discussion, th
D partm nts xamin th midpoint of
th thr alt rnativ p rc ntag s, 15
p rc nt.

Th D partm ntslackr pr s ntativ
data on th magnitud ofth discounts
and surcharg s appli d by aff ct d
plans today. On 1 ading consultant
practicing in thisar ab 1li v sthat
w lln ssinc ntiv pr mium discounts
rang d from about $60 to about $480
annually in 1998, av raging about $240
thaty ar. Expr ss d asap rc ntag of
av rag total pr mium for mploy -
only cov rag thaty ar, this amounts to
arang of about 3 p rc ntto 23 p rc nt
and an av rag of about 11 p rc nt. This
sugg sts that most aff ct d plans,
including som whos discounts ar
som what larg r than av rag , alr ady
comply with th firstr quir m nt and
willnotn dtor duc th siz ofth
discounts or surcharg s th y apply. It
app ars lik ly, how v r, that a siz abl
minority of plans—p rhapsaf w
thousand plans cov ring a f w hundr d
thousand participants—willn d to
r duc th siz ofth ir discounts or
surcharg s in ord r to comply with th
firstr quir m nt. Th tabl b low
summariz sth D partm nts’
assumptions r garding th siz of
discounts and surcharg s aty ar 2000
1 v Is, xpr ss din annual amounts.

Th D partm nts consid r d th
pot ntial conomic ff cts of r quiring
th s planstor duc th siz ofth ir
discounts or surcharg s. Th s ff cts
ar lik ly toinclud transf rs of costs
among plan sponsors and participants,
asw llasn w conomic costs and
b n fits.

Percent Dollars

Single employee total

Premium .oo.cooeceeeves | ceeeeieeienne $2,448
Discount or Sur-

charge:

o] 3 70

average 11 280

high e 23 560
Cap on discount or

surcharge .............. 15 367

Transf rs will aris as plansr duc
discounts and surcharg s. Plan sponsors
can x rcis substantial control ov rth
siz and dir ction of th s transf rs.
Limiting th siz of discounts and
surcharg sr stricts only th diff r ntial
tr atm nt of participants who satisfy
w lln ss program standards and thos
who do not. It do s not, for xampl ,

r strict plans sponsors’ fl xibility to
d t rmin th r sp ctiv. mploy rand
mploy shar sofbas pr miums.
Possibl outcom s includ a transf r of
costs to plan sponsors from participants
who satisfy w lln ss program standards,
from plan sponsors to participants who
do not satisfy th standards, from
participants who satisfy th standards to
thos who do not, or som combination

ofth s .
Th D partm ntsd v lop dav ry

rough stimat ofth total amount of
transf rs that might d riv from this
r quir m nt. Th D partm nts’ stimat
assum s that (1) all discounts and
surcharg s tak th form of mploy
pr mium discounts; (2) discounts ar
distribut d v nly within both th low-
to-av rag rang andth av rag -to-high
rang , and ar distribut d across th s
rang s such that th irm an qualsth
assum d av rag ; and (3) 70 p rc nt of
participants qualify for th discount.
This impli s that just mor than on -
fourth of plans with discounts or
surcharg s willb impact d by th cap,
and that th s plans’ curr nt discounts
and surcharg s xc dth cap by $86
onav rag . Th 9,600 aff ct d plans
could satisfy this r quir m nt by
r ducing pr miums for th 106,000
participants who do not qualify by $86
annually, for an aggr gat , ongoing
annual transf r of approximat ly $9
million. Th D partm nts solicit
comm nts on th ir assumptions and

stimat , and would w lcom
information supportiv ofb tt r

stimat s.

N w conomic costs and b n fits may
aris if chang sinth siz of discounts
or surcharg sr sultin chang sin
participant b havior.

N t conomic w Ifar mightb lostif
som w lln ss programs’ ff ctiv n ss
is rod d, butth magnitud and
incid nc of such ff ctsis xp ct dto
b n gligibl . Consid raw lln ss
program that discounts pr miums for
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participants who tak partinan x rcis
program. It is plausibl that, at th
margin, a f w participants who would
tak partin ord rto obtain a discount
of b tw n $368 and $560 annually will
not tak part to obtain a discount of
$367. This mightr pr s ntan tloss of
conomic w Ifar . This ff ctis
xp ct dtob n gligibl , how v r.
Bas d onth assumptions sp cifi d
abov , just 248,000 participants now
qualifying for discounts would b
aff ct d. R ductions in discounts ar
lik ly to av rag about $86 annually,
which amounts to $7 p r month or $3
p rbiw kly pay p riod. Employ
pr miums ar oft nd duct d from pay
pr -tax, soth aft rtax valu ofth s
discounts mayb v nsmall r.
Mor ov r,th propos dr gulation caps
only discounts and surcharg s appli d
to similarly situat d individuals in th
cont xt of a group h alth plans. It do s
not r strict plan sponsors from
mploying oth r motivational tools to
ncourag participation in w lln ss
programs. According to th H witt
surv y, among 408 mploy rs that
off r d inc ntiv s for participation in
w lln ss programs, 24 p rc nt off r d
awards or gifts and 62 p rc nt vari d
lif insuranc pr miums, whil just 14
p rc ntvari d m dical pr miums.
Onth oth rhand,n t conomic
w lfar lik ly willb gain d in
instanc s wh r larg pr mium
diff r ntials would oth rwis hav
s rv d to discourag nrollm nt in
h alth plans by mploy s who did not
satisfy w 1ln ss program r quir m nts.
Consid r a plan that provid sav ry
larg discount for non-smok rs. Th
v ry high mploy pr miums charg d
to smok rs might discourag som from
nrolling in th plan at all, and som of
th s mightb uninsur dasar sult. It
s ms unlik ly that th plan sponsor
would r spond toth firstr quir m nt
ofth propos dr gulation by raising
pr miums drastically for all non-
smok rs, driving many out of th plan.
Inst ad, th plan sponsor would r duc
pr miums for smok rs, and mor
smok rs would nroll. This would
r sult in transf rston wly nroll d
smok rs from th plan sponsor (and
possibly from non-smok rsifth plan
sponsor mak s oth r chang sto
comp nsation). But it would also r sult
inn tgainsin conomic w lfar from
r duc d uninsuranc .
Th D partm ntsb li v thatth nt
conomic gains from prohibiting
discounts and surcharg s so larg that
th y could discourag nrollm nt bas d
on h alth factors outw igh anyn t
loss s that mightd riv from th
n gligibl r duction of som mploy s’
inc ntiv to participat in w lln ss

programs. Comm nts ar solicit d on
th magnitud ofth s and anyoth r

ff cts and on th att ndant costs and
b n fits.

R asonabl D sign—Und rth s cond

r quir m nt, th program must b
r asonably d sign d to promot h alth
orpr v ntdis as . Th D partm nts
b li v that a program that is not so

d sign d would not provid conomic
b n fits, but woulds rv m r ly to
transf r costs from plan sponsors to
targ t d individuals bas d on h alth
factors. Thisr quir m ntth r for is
not xp ct dtoimpos conomic costs
but might prompt transf rs of costs from
oth rwis targ t d individuals to th ir
plans’ sponsors (or to oth r participants
in th ir plans if plan sponsors 1 ct to
pass th s costs back v nly toall
participants). Comm ntsr ¢ iv d by th
D partm nts and availabl lit ratur on

mploy w lln ss programs, how v r,
sugg st that xisting w lln ss programs
g n rally satisfy thisr quir m nt. Th
r quir m ntth r for isnot xp ct dto
comp 1 plans to modify xisting
w lln ss programs. It isnot xp ct dto

ntail conomic costs nor to prompt
transf rs. Th D partm nts would
appr ciat comm nts on this conclusion
and information on th typ s of xisting
w lln ss programs (if any) that would
not satisfy r quir m nt.

Uniform Availability—Th third

r quir m nt provid s thatr wards
und rth program mustb availabl to
all similarly situat d individuals. In
particular, th program must allow any
individual for whom it would b
unr asonably difficult du to am dical
condition to satisfy th initial program
standard an opportunity to satisfy a
r asonabl alt rnativ standard.
Comm ntst ¢ iv dbyth D partm nts
and availabl lit ratur on mploy
w lln ss programs sugg st that som
w lln ss programs do not curr ntly
satisfy this r quir m nt and will hav to
b modifi d. Bas d onth H witt
surv y,th D partm nts stimat that
among mploy rs that provid
inc ntiv s for mploy s to participat
inw lln ss programs, 18 p rc nt
r quir mploy stoachi v alow risk
b havior to qualify for th inc ntiv , 79
p rc ntr quir apl dg of complianc ,
and 38 p rc ntr quir participation in
a program. (Th s numb rs sum to mor
than 100 p rc ntb caus w lln ss
programs may apply mor than on
crit rion.) D p nding on th natur of
th w lln ss program, it might b
unr asonably difficult du toam dical
condition for at 1 ast som plan
participants to achi v th b havior or
to comply with or participat in th
program.

Th D partm ntsid ntifi d thr
broad typ s of conomic impact that
might aris from th third r quir m nt.
First, aff ct d plans will incur som

conomic cost to mak availabl
r asonabl alt rnativ standards.
S cond, additional conomic costs and
b n fits may aris d p nding on th
natur of alt rnativ s provid d,
individuals’ us of th s alt rnativ s,
and any chang sinth aff ct d
individuals’ b havioral and h alth
outcom s. Third, som costs may b
transf rr d from individuals who would
fail to satisfy programs’ initial
standards, but who will satisfy
r asonabl alt rnativ standards onc
availabl (and th r by qualify for
associat d discounts), to plan sponsors
(or to oth r participants in th ir plans if
plan sponsors 1 ct to passth s costs
back v nly to all participants).

Th D partm nts not thatsom plans
that apply diff r nt discounts or
surcharg s to similarly situat d
individuals and ar th r for subj ctto
th r quir m ntmaynotn dto
provid alt rnativ standards. Th
r quir m nt provid s that alt rnativ
standardsn dnotb sp cifi d or
provid d until a participant for whom it
is unr asonably difficult du toa
m dical condition to satisfy th initial
standard s ks such an alt rnativ .

Som w lln ss programs’ initial
standards may b such that no
participant would v rfind th m
unr asonably difficult to satisfy du to
am dical condition. Th D partm nts
r vi w d H witt surv y data on
w lln ss program standards and crit ria.
Bas donth irr vi wth y stimat that
20,000 of th 35,000 pot ntially aff ct d
plans hav initial w lln ss program
standards that might b unr asonably
difficult for som participants to satisfy
du toam dical condition. Mor ov r,
b caus alt rnativ sn dnotb mad
availabl until th y ar sought by
qualifi d plan participants, it might b
possibl for som ofth s plans to go for
y arsor v nind finit ly without
n dingto mak availabl an alt rnativ
standard. This could b particularly
lik ly for small plans. Th most
common standards for w lln ss
programs p rtain to smoking, blood
pr ssur , and chol st roll v Is,
according to th H witt Surv y. Bas d
on U.S. C nt rs for Dis as Control and
Manag m nt data on th incid nc of
¢ rtain h alth habits and conditions in
th g n ral population, th D partm nts
stimat that among compani s with 5
mploy s, about on -fourth probably
mploy no smok rs, and about on -third
probably mploy no on with high
blood pr ssur or chol st rol.
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Approximat ly 96 p rc nt of all plans
with pot ntially difficult initial

w lln ss program standards hav f w r
than 100 participants.

How many participants might qualify
for,s k, and ultimat ly satisfy
alt rnativ standards? Th D partm nts
lack suffici nt data to stimat th s
counts with confid nc . Rough

stimat sw r d v lop d as follows.
Th D partm nts xamin dth H witt
surv y of w lln ss program provisions
and U.S. C nt rs for Dis as Control and
Pr v ntion statistics on th incid nc of
¢ rtain h alth habits and conditions in
th g n ral population in ord r to
disc rn how w 1ln ss programs’ initial
standards might int ract with plan
participants’ h alth habits and h alth
status. Bas d on th s data, it app ars
that as many as 29 p rc nt of
participants in plans with discounts or
surcharg s, or 394,000 individuals,
might fail to satisfy w lln ss programs’
initial standards. Ofth s ,
approximat ly 229,000 ar inth 22,000
plans which apply standards that might
b unr asonably difficult du toa
m dical condition for som plan
participants to satisfy, th D partm nts

stimat . Th standards would in fact b
unr asonably difficult to satisfy for
som subs tofth s individuals—
148,000 by th D partm nts’ stimat .
Th D partm nts lack any basis to

stimat how many of th s will avail
th ms lv s of an alt rnativ standard, or
how many that do will succ d in
satisfying that standard. To stimat th
pot ntial impact of this r quir m nt, th
D partm nts consid r d two
assumptions: an upp r bound
assumption und r which all 148,000
individuals s k and satisfy alt rnativ
standards, and an alt rnativ
assumption und r which on -half (or
74,000) s kan alt rnativ and on -half
of thos (37,000) satisfy it.

Wh r plansar r quir d to mak
availabl r asonabl alt rnativ
standards, what dir ct costs will th y
incur? Th r gulation do s not pr scrib
a particular typ of alt rnativ standard
that mustb provid d. Inst ad, it
p rmits plan sponsors fl xibility to
provid anyr asonabl alt rnativ . Th
D partm nts xp ct that plans sponsors
will s 1 ct alt rnativ s that ntail th
minimum n t costs (or, stat d
diff r ntly, th maximumn tb n fits)
that ar possibl . Plan sponsors may
s 1 ct low-cost alt rnativ s, such as
r quiring an individual for whom it
would b unr asonably difficult to quit
smoking (and th r by qualify for a non-
smok r discount) to att nd a smoking
¢ ssation program that is availabl at
littl orno costin th community, or to
watch ducational vid osorr vi w

ducational lit ratur . Plan sponsors
pr sumably will s I ct high r-cost
alt rnativ s only ifth yth r by d riv
offs tting b n fits, such as a high r
smoking c ssation succ ssrat . Th
D partm nts alsonot thatth numb r
of plans with initial w lln ss program
standards that might b unr asonably
difficult for som participants to satisfy
is probably small (havingb n

stimat d at 22,000, or 1 p rc nt of all
plans), as is th numb r of individuals
who would tak advantag of alt rnativ
standards ( stimat d atb tw n 74,000
and 148,00, orb tw n 0.1 p rc ntand
0.2 p rc nt of all participants).

Its msr asonabl to pr sum that
th n tcost plan sponsors will incur in
th provision of alt rnativ s, including
transf rsas w llasn w conomic costs
and b n fits, willnot xc dth
transf r cost of providing discounts (or
waiving surcharg s) for all plan
participants who qualify for
alt rnativ s, which is stimat d b low
atb tw n $9 million and $37 million.
It is lik ly that many plan sponsors will
find mor cost ff ctiv ways to satisfy
thisr quir m nt, and thatth tru n t
costtoth m will th r for b much
small r than this. Th D partm nts hav
no basis for stimating th magnitud of
th cost of providing alt rnativ
standards or of pot ntial offs tting
b n fits, how v r, and th r for solicit
comm nts from th public on this
qu stion.

What oth r conomic costs and
b n fits might aris wh r alt rnativ
standards ar mad availabl ? A larg
numb r of outcom s ar possibl .
Consid r a program that provid s
pr mium discounts for non-smok rs.

It is possibl that som individuals
who would hav quit smoking in ord r
to qualify for a discount will
non th 1 ssfind it unr asonably
difficult to quit and will obtain th
discount whil continuing to smok by
satisfying an alt rnativ standard. This
wouldr pr s ntan tlossof conomic
w lfar from incr as d smoking.

Onth oth rhand, consid r
individuals who, in th cont xt of th
initial program, ar unabl or unwilling
to quit smoking. It s ms lik ly that
som ofth s individuals could quit
with appropriat assistanc , and that
som alt rnativ standards provid d by
plan sponsors will provid such
assistanc . In such cas s, a program
which had th  ff ct of shifting
pr mium costs to smok rs would b
transform d into on that succ ssfully
r duc d smoking. This wouldr pr s nt
an tgain of conomicw lIfar .

Which s¢ nario is mor lik ly? Th
D partm nts hav no concr t basis for
answ ring this qu stion, and th r for

solicit comm nts on it. How v r, th

D partm nts not that plan sponsors
will hav strong motivation to id ntify
and provid alt rnativ standards that
hav positiv n t conomic ff cts. Th y
will b disinclin d to provid

alt rnativ s that und rmin th ir ov rall
w lln ss program and wors n

b havioral and h alth outcom s, or that
mak financial r wards availabl abs nt
m aningful fforts by participants to
improv th ir h alth habits and h alth.
Inst ad th y will b inclin d to provid
alt rnativ s that sustain or r inforc

plan participants’ inc ntiv to improv
th ir h alth habits and h alth, and/or
that h lp participants mak such
improv m nts. Itth r for s mslik ly
that gains in conomic w lfar from this
r quir m nt will qual or outw igh

loss s. Th D partm nts anticipat that
th r quir m ntto provid r asonabl
alt rnativ standards will r duc

instanc swh r w lln ss programs

s rv only to shift costs to high r risk
individuals and incr as instanc s

wh r programs succ d ath lping high
risk individuals improv th irh alth
habits and h alth.

What transf rs of costs might d riv
from th availability of (and
participants’ satisfaction of) alt rnativ
standards? Th transf rs arising from
thisr quir m nt may tak th form of
transf rs to participants who satisfy n w
alt rnativ w lln ss program standards
from plan sponsors, to such participants
from oth r participants, or som
combination ofth s . Th D partm nts

stimat d pot ntial transf rs as follows.
Assuming av rag annual total
pr miums for mploy -only cov rag
of $2,448,3 th maximum allowabl
discount of 15 p rc nt amounts to $367
p ry ar. Asnot d arli r, discounts
und r xisting w lln ss programs
app ar to av rag about 11 p rc nt (or
$280 p ry ar for a plan costing $2,448),
ranging from 3 p rc nt ($70) to 23
p rc nt ($560). R ducing all discounts
gr at rthan $367 p ry ar to that
amount will r duc th av rag , p rhaps
to about $251. Assuming that th 37,000
to 148,000 participants who satisfy
alt rnativ standards would not hav
satisfi dth w lln ss programs’ initial
standards, th transf rs attributabl to
th ir discounts and h nc to this
r quir m nt would amounttob tw n
$9 million and $37 million. Th
D partm nts solicit comm nts on th ir
assumptions and stimat sr garding

3Av rag 1 v 1bas d onth Kais r Family
Foundation/H alth R s arch and Education Trust
Surv y of Employ r-Sponsor d H alth b n fits,
1999, proj ct dby th D partm nts to 20001 v Is.
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transf rs that may d riv from this
r quir m nt.

Disclosur of Alt rnativ s’
Availability—Th fourthr quir m nt
provid s that plan mat rials d scribing
w lln ss plan standards must disclos
th availability of r asonabl alt rnativ
standards. This r quir m nt will aff ct
th 37,000 plans that apply discounts or
surcharg s. Th s plans will incur

conomic costs tor vis aff ct d plan
mat rials. Th 37,000 to 148,000
participants who will succ d at
satisfying th s alt rnativ standards
will b n fit from th s disclosur s. Th
disclosur sn dnotsp cify what
alt rnativ s ar availabl , and th
r gulation provid s mod 1 languag that
canb us d to satisfy thisr quir m nt.
Th D partm nts g n rally account

Is wh r for plans’ cost of updating
such mat rialstor fl ctchang sin plan
provisions as r quir d und r various
disclosur r quir m nts and as is part of
usual busin ss practic . This particular
r quir m ntis xp ct dtor pr s nta
n gligibl fraction of th ongoing cost of
updating plans’ mat rials, and is not
s parat ly account d forh r .

List of Subj cts
26 CFR Part 54

Excis tax s, H alth car , H alth
insuranc , P nsions, R porting and
r cordk pingr quir m nts.

29 CFR Part 2590

Employ b n fit plans, Employ
R tir m nt Incom S curity Act, H alth
car , H alth insuranc , R porting and
r cordk pingr quir m nts.

45 CFR Part 146

H alth car , H alth insuranc ,
R porting and r cordk ping
r quir m nts, and Stat r gulation of
h alth insuranc .

Propos d Am ndm nts to th
R gulations

Accordingly, 26 CFR part 54 is
propos dtob am nd d as follows:

PART 54—PENSION EXCISE TAXES

Paragraph 1. Th authority citation
for part 54 continu s tor ad in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. S ction 54.9802-1isam nd d
by adding t xt to paragraph (b) tor ad
as follows:

§54.9802-1 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.
* * * * *

(f) Bona fid w IIn ss programs—(1)
D finition. A w lln ss program is a bona

fid w lln ss program if it satisfi s th

r quir m nts of paragraphs (f)(1)(i)
through (f)(1)(iv) of this s ction.

How v r,aw lln ss program providing
ar ward that is not conting nt on
satisfying a standard r lat d toah alth
factor do s not violat thiss ction v n
ifit do s not satisfy th r quir m nts of
this paragraph (f) for a bona fid

w lln ss program.

(i) Th r ward forth w lln ss
program, coupl d with th r ward for
oth rw lln ss programs with r sp ct to
th plan thatr quir satisfaction of a
standard r lat d toah alth factor, must
not xc d(10/15/20) p rc nt of th
cost of mploy -onlycov rag und r
th plan. For this purpos , th cost of

mploy -only cov rag isd t rmin d
bas d on th total amount of mploy r
and mploy contributions for th
b n fit packag und r which th

mploy isr c ivingcov rag . A
r ward can b inth form of a discount,
ar bat ofapr mium or contribution,
or a waiv r of all or part of a cost-
sharing m chanism (such as
d ductibl s, copaym nts, or
coinsuranc ), orth abs nc ofa
surcharg .

(ii) Th program mustb r asonably
d sign dto promot goodh alth or
pr v ntdis as . For this purpos , a
program is not r asonably d sign d to
promot good h alth or pr v nt dis as
unl ssth program giv s individuals

ligibl forth program th opportunity
to qualify for th r ward und rth
program atl astonc p ry ar.

(iii) Th r ward und rth program
mustb availabl to all similarly
situat d individuals. A r ward is not
availabl to all similarly situat d
individuals for a p riod unl ssth
program allows—

(A) Ar asonabl alt rnativ standard
to obtain th r ward to any individual
for whom, for that p riod, it is
unr asonably difficult du to am dical
condition to satisfy th oth rwis
applicabl standard for th r ward; and

(B) Ar asonabl alt rnativ standard
to obtain th r ward to any individual
for whom, for that p riod, it is
m dically inadvisabl to att mpt to
satisfy th oth rwis applicabl
standard for th r ward.

(iv) Th plan must disclos in all plan
mat rials d scribing th t rms of th
program th availability of ar asonabl
alt rnativ standardr quir d und r
paragraph (f)(1)(iii) of this s ction.
(How v r, in plan mat rials thatm r ly
m ntion that a program is availabl ,
without d scribing its t rms, this
disclosur isnotr quir d.) Th
following languag , or substantially
similar languag ,can b us d to satisfy
this r quir m nt: “If it is unr asonably

difficult du toam dical condition for
you to achi v th standards for th
r ward und r this program, or if it is
m dically inadvisabl for you to att mpt
toachi v th standards forth r ward
und r this program, call us at [ins rt
t 1 phon numb r] and w will work
with you to d v lop anoth r way to
qualify for th r ward.” In addition,
oth r xampl s of languag that would
satisfy thisr quir m ntar s tforth in
Exampl s 4, 5, and 6 of paragraph (f)(2)
of this s ction.

(2) Exampl! s. Th rul s of this
paragraph (f) ar illustrat d by th
following xampl s:

Exampl 1. (i) Facts. A group h alth plan
off rsaw lln ss program to participants and
b n ficiari s und r which th plan provid s
m mb rships to a local fitn ssc nt rata
discount.

(ii) Conclusion. In this Exampl 1, th
r ward und rth program is not conting nt
on satisfying any standard that is r lat d to
ah alth factor. Th r for ,th r isno
discrimination bas d on ah alth factor und r

ith r paragraph (b) or (c) of this s ction and
th r quir m nts for a bona fid w ln ss
program do not apply.

Exampl 2. (i) Facts. An mploy r sponsors
agroup h alth plan. Th annual pr mium for
mploy -only cov rag is $2,400 (of which

th mploy rpays $1,800 p ry ar and th
mploy pays $600 p ry ar). Th plan
impl m ntsaw lln ss program that off rs a
$240r bat on pr miums to program
nroll s.

(ii) Conclusion. In this Exampl 2, th
program satisfi sth r quir m nts of
paragraph (f)(1)(i) of this s ction b caus th
r ward forth w lln ss program, $240, do s
not xc d[10/15/20] p rc ntofth total
annual cost of mploy -only cov rag ,
[$240/$360/$480]. ($2,400 x [10/15/20]% =
[$240/$360/$480].)

Exampl 3. (i) Facts. A group h alth plan
giv s an annual pr mium discount of [10/15/
20] p rc ntofth costof mploy -only
cov rag to participants whoadh r toa
w lln ss program. Th w lln ss program
consists sol ly of giving an annual
chol st rolt st to participants. Thos
participants who achi v a count und r 200
r ¢ iv th pr mium discount for th y ar.

(ii) Conclusion. In this Examp! 3, th
program is not a bona fid w lln ss program.
Th program fails to satisfy th r quir m nt
of b ing availabl to all similarly situat d
individuals b caus som participants may
b unabl toachi v achol st rol count of
und r 200 and th plan do s not mak
availabl ar asonabl alt rnativ standard
for obtaining th pr mium discount. (In
addition, plan mat rials d scribing th
program ar 1 quir d to disclos th
availability of th r asonabl alt rnativ
standard for obtaining th pr mium
discount.) Thus, th pr mium discount
violat s paragraph (c) of this s ction b caus
itmayr quir an individual to pay a high r
pr mium bas d on a h alth factor of th
individual than isr quir d of a similarly
situat d individual und rth plan.

Exampl 4. (i) Facts. Sam facts as
Exampl 3, xc ptthat if it is unr asonably
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difficult du to am dical condition for a
participant to achi v th targ t d chol st rol
count (or if it is m dically inadvisabl fora
participant to att mptto achi v th targ t d
chol st rol count), th plan will mak
availabl ar asonabl alt rnativ standard
that tak sth r 1 vantm dical condition into
account. In addition, all plan mat rials

d scribing th t rms of th program includ
th following stat m nt: “If it is

unr asonably difficult du toam dical
condition for you to achi v achol st rol
count und r 200, or if it is m dically
inadvisabl for you to att mpt to achi v a
count und r 200, call us atth numb rb low
and w will work with youtod v lop

anoth r way tog tth discount.” Individual
Disunabl toachi v achol st rol count
und r 200. Th plan accommodat s D by
making th discount availabl to D, but only
if D compli s with a low-chol st rol di t.

(ii) Conclusion. In this Exampl 5, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wards und ra
program. S cond, it is r asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus itaccommodat s individuals for
whom it is unr asonably difficult du toa
m dical condition to achi v th targ t d
count (or for whom it is m dically
inadvisabl toatt mpttoachi v th targ t d
count) inth pr scrib d p riod by providing
ar asonabl alt rnativ standard. Fourth, th
plan disclos s in all mat rials d scribing th
t rms of th program th availability of a
r asonabl alt rnativ standard. Thus, th
pr mium discount do s not violat this
s ction.

Exampl 5. (i) Facts. A group h alth plan
will waiv th $250 annual d ductibl
(which is 1 ss than [10/15/20] p rc nt of th
annual cost of mploy -onlycov rag und r
th plan) for th followingy ar for
participants who hav a body mass ind x
b tw n19and 26,d t rmin d shortly
b for th b ginningofth y ar. How v r,
any participant for whom it is unr asonably
difficult du to am dical condition to attain
this standard (and any participant for whom
itis m dically inadvisabl to att mpt to
achi v this standard) during th plany ar
isgiv nth sam discountifth participant
walks for 20 minut sthr daysaw k. Any
participant for whom it is unr asonably
difficult du to am dical condition to attain

ith r standard (and any participant for
whom it is m dically inadvisabl to att mpt
toachi v ith rstandard duringth y ar)is
giv nth sam discountifth individual
satisfi sar asonabl alt rnativ standard
that is tailor d toth individual’s situation.
All plan mat rials d scribing th t rms of th
w lln ss program includ th following
stat m nt: “If it is unr asonably difficult du
toam dical condition for you to achi v a
body massind xb tw n 19 and 26 (or if it
is m dically inadvisabl for you to att mpt to
achi v this body mass ind x) thisy ar, your
d ductibl willb waiv d if you walk for 20
minut sthr daysaw k. If you cannot
follow th walking program, call us at th
numb rabov and w will work with you to

d v lop anoth r way to hav your d ductibl
waiv d, such asadi taryr gim n.”

(ii) Conclusion. In this Exampl 5, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wards und ra
program. S cond, it is r asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus itg n rally accommodat s
individuals for whom it is unr asonably
difficult du to am dical condition to
achi v (or for whom it is m dically
inadvisabl to att mpttoachi v )th
targ t d body mass ind x by providing a
r asonabl alt rnativ standard (walking) and
it accommodat s individuals for whom it is
unr asonably difficult du toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to walk by providing
an alt rnativ standard that is r asonabl for
th individual. Fourth, th plan disclos s in
all mat rials d scribing th t rms of th
program th availability of ar asonabl
alt rnativ standard for v ry individual.
Thus, th waiv rofth d ductibl do s not
violat thiss ction.

Exampl 6. (i) Facts. In conjunction with
an annual op n nrollm nt p riod, a group
h alth plan provid s a form for participants
to c rtify that th y hav not us d tobacco
products inth pr c ding tw lv months.
Participants who do not provid th
c rtification ar ass ss d a surcharg thatis
[10/15/20] p rc ntof th cost of mploy -
only cov rag . How v r, all plan mat rials
d scribing th t rms ofth w lln ss program
includ th following stat m nt: “If it is
unr asonably difficult du toam dical
condition for youtom tth r quir m nts
und r this program (or if it is m dically
inadvisabl for you to att mpttom tth
r quir m nts of this program), w will mak
availabl ar asonabl alt rnativ standard
for you to avoid this surcharg .” It is
unr asonably difficult for Individual E to
stop smoking cigar tt s du to an addiction
to nicotin (am dical condition). Th plan
accommodat s E by r quiring E to participat
in a smoking c ssation program to avoid th
surcharg . E can avoid th surcharg for as
long as E participat sinth program,

r gardl ss of wh th r E stops smoking (as
long as E continu stob addict d to
nicotin ).

(ii) Conclusion. In this Exampl 6, th
pr mium surcharg is p rmissibl as a bona
fid w lln ss program b caus it satisfi sth
four r quir m nts of this paragraph (f). First,
th program compli s with th limits on
r wards und r a program. S cond, it is
r asonably d sign d to promot good h alth
or pr v ntdis as . Third, th r ward und r
th program is availabl to all similarly
situat d individuals b caus it
accommodat s individuals for whom it is
unr asonably difficultdu toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to quit using tobacco
products by providing a r asonabl
alt rnativ standard. Fourth, th plan
disclos s in all mat rials d scribing th t rms
of th program th availability of ar asonabl

alt rnativ standard. Thus, th pr mium
surcharg do snot violat thiss ction.
* * * * *

Rob rtE. W nz 1,

D puty Commission rofInt rnalR v nu .
For th r asonss t forth abov , 29

CFR Part 2590 is propos dto b

am nd d as follows:

PART 2590 [AMENDED]—RULES AND
REGULATIONS FOR HEALTH
INSURANCE PORTABILITY AND
RENEWABILITY FOR GROUP HEALTH
PLANS

1. Th authority citation for Part 2590
continu stor ad as follows:

Authority: S cs. 107, 209, 505, 701-703,
711-713, and 731-734 of ERISA (29 U.S.C.
1027, 1059, 1135, 1171-1173, 1181-1183,
and 1191-1194), as am nd d by HIPAA
(Public Law 104—-191, 110 Stat. 1936), MHPA
and NMHPA (Public Law 104—204, 110 Stat.
2935), and WHCRA (Public Law 105-277,
112 Stat. 2681-436), s ction 101(g)(4) of
HIPAA, and S cr tary of Labor’s Ord r No.
1-87, 52 FR 13139, April 21, 1987.

2. S ction 2590.702 is propos d tob
am nd d by adding t xt to paragraph (b)
tor ad as follows:

§2590.702 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.

(f) Bona fid w lIn ss programs—(1)
D finition. A w lln ss program is a bona
fid w lln ss program if it satisfi s th
r quir m nts of paragraphs (f)(1)(i)
through (f)(1)(iv) of this s ction.

How v r,aw lln ss program providing
ar ward that is not conting nt on
satisfying a standard r lat d toa h alth
factor do s not violat thiss ction v n
ifit do s not satisfy th r quir m nts of
this paragraph (f) for a bona fid

w lln ss program.

(i) Th r ward forth w lln ss
program, coupl d with th r ward for
oth rw lln ss programs withr sp ct to
th plan thatr quir satisfaction of a
standard r lat d toah alth factor, must
not xc d[10/15/20] p rc nt of th
cost of mploy -onlycov rag und r
th plan. For this purpos , th cost of

mploy -onlycov rag isd t rmin d
bas d on th total amount of mploy r
and mploy contributions for th
b n fit packag und r which th

mploy isr c iving cov rag . A
r ward canb in th form of a discount,
ar bat ofapr mium or contribution,
or a waiv r of all or part of a cost-
sharing m chanism (such as
d ductibl s, copaym nts, or
coinsuranc ), orth abs nc ofa
surcharg .

(ii) Th program mustb r asonably
d sign d to promot good h alth or



F d ral R gist r/Vol. 66, No. 5/Monday, January 8, 2001/Propos d Rul s

1433

pr v ntdis as . For this purpos , a
program is not r asonably d sign d to
promot good h alth or pr v nt dis as
unl ssth program giv s individuals

ligibl for th program th opportunity
to qualify for th r ward und r th
program atl astonc p ry ar.

(iii) Th r ward und rth program
must b availabl to all similarly
situat d individuals. A r ward is not
availabl to all similarly situat d
individuals for a p riod unl ssth
program allows—

(A) Ar asonabl alt rnativ standard
to obtain th r ward to any individual
for whom, for that p riod, it is
unr asonably difficult du to am dical
condition to satisfy th oth rwis
applicabl standard for th r ward; and

(B) Ar asonabl alt rnativ standard
to obtain th r ward to any individual
for whom, for that p riod, it is
m dically inadvisabl to att mpt to
satisfy th oth rwis applicabl
standard for th r ward.

(iv) Th plan orissu r must disclos
in all plan mat rials d scribing th
t rms of th program th availability of
ar asonabl alt rnativ standard
r quir d und r paragraph (f)(1)(iii) of
this s ction. (How v r, in plan mat rials
thatm r ly m ntion that a program is
availabl , without d scribing its t rms,
this disclosur isnotr quir d.) Th
following languag , or substantially
similar languag ,can b us d to satisfy
thisr quir m nt: “If it is unr asonably
difficult du toam dical condition for
you to achi v th standards for th
r ward und r this program, or if it is
m dically inadvisabl for you to att mpt
toachi v th standards forth r ward
und r this program, call us at [ins rt
t 1 phon numb r] and w will work
with you tod v lop anoth r way to
qualify for th r ward.” In addition,
oth r xampl s of languag that would
satisfy thisr quir m ntar s tforth in
Exampl s 4, 5, and 6 of paragraph (f)(2)
of this s ction.

(2) Exampl s. Th rul s of this
paragraph (f) ar illustrat d by th
following xampl s:

Exampl 1. (i) Facts. A group h alth plan
off rsaw lln ss program to participants and
b n ficiari s und r which th plan provid s
m mb rships to a local fitn ssc nt rata
discount.

(ii) Conclusion. In this Exampl 1, th
r ward und rth program is not conting nt
on satisfying any standard that is r lat d to
ah alth factor. Th r for ,th r isno
discrimination bas d on ah alth factor und r

ith r paragraph (b) or (c) of this s ction and
th r quir m nts for a bona fid w lln ss
program do not apply.

Exampl 2. (i) Facts. An mploy r sponsors
a group h alth plan. Th annual pr mium for

mploy -only cov rag is $2,400 (of which
th  mploy r pays $1,800 p ry ar and th

mploy pays $600p ry ar). Th plan
impl m ntsaw lln ss program that off rs a
$240r bat on pr miums to program

nroll s.

(ii) Conclusion. In this Examp! 2, th
program satisfi sth r quir m nts of
paragraph (f)(1)(i) of this s ction b caus th
r ward for th w lln ss program, $240, do s
not xc d[10/15/20] p rc nt of th total
annual cost of mploy -only cov rag ,
[$240/$360/$480]. ($2,400 x [10/15/20]% =
[$240/$360/$480].)

Exampl 3. (i) Facts. A group h alth plan
giv s an annual pr mium discount of [10/15/
20] p rc ntofth costof mploy -only
cov rag to participants whoadh r toa
w lln ss program. Th w lln ss program
consists sol ly of giving an annual
chol st rolt st to participants. Thos
participants who achi v a count und r 200
r ¢ iv th pr mium discount for th y ar.

(ii) Conclusion. In this Exampl 3, th
program is not a bona fid w lln ss program.
Th program fails to satisfy th r quir m nt
of b ing availabl to all similarly situat d
individuals b caus som participants may
b unabl toachi v achol st rol count of
und r 200 and th plan do s not mak
availabl ar asonabl alt rnativ standard
for obtaining th pr mium discount. (In
addition, plan mat rials d scribing th
program ar r quir d to disclos th
availability of th r asonabl alt rnativ
standard for obtaining th pr mium
discount.) Thus, th pr mium discount
violat s paragraph (c) of this s ction b caus
itmayr quir an individual to pay a high r
pr mium bas d on a h alth factor of th
individual than is r quir d of a similarly
situat d individual und rth plan.

Exampl 4. (i) Facts. Sam facts as
Exampl 3, xc ptthat if it is unr asonably
difficult du to am dical condition for a
participant to achi v th targ t d chol st rol
count (or if it is m dically inadvisabl for a
participant to att mpttoachi v th targ t d
chol st rol count), th plan will mak
availabl ar asonabl alt rnativ standard
that tak sth r 1 vantm dical condition into
account. In addition, all plan mat rials
d scribing th t rms of th program includ
th following stat m nt: “If it is
unr asonably difficultdu toam dical
condition for you to achi v a chol st rol
count und r 200, or if it is m dically
inadvisabl for you to att mpt to achi v a
count und r 200, call us atth numb rb low
and w will work with youtod v lop
anoth r way tog tth discount.” Individual
Disunabl toachi v achol st rol count
und r 200. Th plan accommodat s D by
making th discount availabl to D, but only
if D compli s with a low-chol st rol di t.

(ii) Conclusion. In this Exampl 4, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wardsund ra
program. S cond, it is r asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus it accommodat s individuals for
whom it is unr asonably difficult du to a
m dical condition to achi v th targ t d
count (or for whom it is m dically

inadvisabl to att mpttoachi v th targ t d
count) inth pr scrib d p riod by providing
ar asonabl alt rnativ standard. Fourth, th
plan disclos s in all mat rials d scribing th

t rms of th program th availability of a

r asonabl alt rnativ standard. Thus, th

pr mium discount do s not violat this

s ction.

Exampl 5. (i) Facts. A group h alth plan
will waiv th $250 annual d ductibl
(which is 1 ss than [10/15/20] p rc nt of th
annual cost of mploy -onlycov rag und r
th plan) for th followingy ar for
participants who hav a body mass ind x
b tw n19and 26,d t rmin d shortly
b for th b ginningofth y ar. How v r,
any participant for whom it is unr asonably
difficult du to am dical condition to attain
this standard (and any participant for whom
itis m dically inadvisabl to att mpt to
achi v this standard) during th plany ar
isgiv nth sam discount ifth participant
walks for 20 minut sthr daysaw k. Any
participant for whom it is unr asonably
difficult du to am dical condition to attain

ith r standard (and any participant for
whom it is m dically inadvisabl to att mpt
toachi v ith rstandard duringth y ar)is
giv nth sam discountifth individual
satisfi s ar asonabl alt rnativ standard
that is tailor d toth individual’s situation.
All plan mat rials d scribing th t rms of th
w lln ss program includ th following
stat m nt: “If it is unr asonably difficult du
toam dical condition for you to achi v a
body massind xb tw n 19 and 26 (or if it
ism dically inadvisabl for you to att mpt to
achi v this body mass ind x) thisy ar, your
d ductibl willb waiv d if you walk for 20
minut sthr daysaw k. If you cannot
follow th walking program, call us at th
numb rabov and w will work with you to
d v lop anoth r way to hav your d ductibl
waiv d, such asadi taryr gim n.”

(ii) Conclusion. In this Exampl 5, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wardsund ra
program. S cond, it isr asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus itg n rally accommodat s
individuals for whom it is unr asonably
difficult du to am dical condition to
achi v (or for whom it is m dically
inadvisabl to att mpttoachi v )th
targ t d body mass ind x by providing a
r asonabl alt rnativ standard (walking) and
it accommodat s individuals for whom it is
unr asonably difficult du toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to walk by providing
an alt rnativ standard that isr asonabl for
th individual. Fourth, th plan disclos s in
all mat rials d scribing th t rms of th
program th availability of ar asonabl
alt rnativ standard for v ry individual.
Thus, th waiv rofth d ductibl do snot
violat this s ction.

Exampl 6. (i) Facts. In conjunction with
an annual op n nrollm nt p riod, a group
h alth plan provid s a form for participants
to ¢ rtify that th y hav not us d tobacco
products in th pr ¢ ding tw lv months.
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Participants who do not provid th
c rtification ar ass ss d a surcharg thatis
[10/15/20] p rc ntof th cost of mploy -
only cov rag . How v r, all plan mat rials
d scribing th t rms ofth w lln ss program
includ th following stat m nt: “If it is
unr asonably difficult du toah alth factor
foryoutom tth r quir m ntsund r this
program (or if it is m dically inadvisabl for
you to att mpttom tth r quir m nts of
this program), w will mak availabl a
r asonabl alt rnativ standard for you to
avoid this surcharg .” It is unr asonably
difficult for Individual E to stop smoking
cigar tt s du to an addiction to nicotin (a
m dical condition). Th plan accommodat s
E by r quiring E to participat in a smoking
¢ ssation program to avoid th surcharg . E
can avoid th surcharg for as long as E
participat sinth program,r gardl ss of
wh th r E stops smoking (as long as E
continu stob addict d to nicotin ).

(ii) Conclusion. In this Exampl 6, th
pr mium surcharg is p rmissibl as a bona
fid w lln ss program b caus it satisfi sth
four r quir m nts of this paragraph (f). First,
th program compli s with th limits on
r wards und ra program. S cond, it is
r asonably d sign d to promot good h alth
or pr v ntdis as . Third, th r ward und r
th program is availabl to all similarly
situat d individuals b caus it
accommodat s individuals for whom it is
unr asonably difficult du toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to quit using tobacco
products by providing a r asonabl
alt rnativ standard. Fourth, th plan
disclos s in all mat rials d scribing th t rms
of th program th availability of ar asonabl
alt rnativ standard. Thus, th pr mium
surcharg do s not violat thiss ction.
* * * * *

Sign d at Washington, DC this 28th day of
D ¢ mb r, 2000.
L sli B.Kram rich,
Assistant S cr tary, P nsion and W Ifar
B n fits Administration, U.S. D partm nt of
Labor.

Forth r asonss tforth abov , w
propos to am nd 45 CFR Part 146 as
follows:

PART 146 [AMENDED]—RULES AND
REGULATIONS FOR HEALTH
INSURANCE PORTABILITY AND
RENEWABILITY FOR GROUP HEALTH
PLANS

1. Th authority citation for Part 146
continu s tor ad as follows:

Authority: S cs. 2701 through 2763, 2791
and 2792 of th Public H alth S rvic Act,
42 U.S.C. 300gg through 300gg—63, 300gg—91,
300gg-92 as am nd d by HIPAA (Public Law
104-191, 110 Stat. 1936), MHPA and
NMHPA (Public Law 104-204, 110 Stat.
2935), and WHCRA (Public Law 105-277,
112 Stat. 2681—436), and s ction 102(c)(4) of
HIPAA.

2. W propos toam nd §146.121 by
adding t xt to paragraph (b) tor ad as
follows:

§146.121 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.
* * * * *

(f) Bona fid w lin ss programs—(1)
D finition. A w lln ss program is a bona
fid w lln ss program if it satisfi s th
r quir m nts of paragraphs (f)(1)(i)
through (£)(1)(iv) of this s ction.

How v r,aw lln ss program providing
ar ward that is not conting nt on
satisfying a standard r lat dtoah alth
factor do s not violat thiss ction v n
ifit do s not satisfy th r quir m nts of
this paragraph (f) for a bona fid

w lln ss program.

(i) Th r ward forth w lln ss
program, coupl d with th r ward for
oth rw lln ss programs with r sp ctto
th plan that r quir satisfaction of a
standard r lat d toah alth factor, must
not xc d[10/15/20] p rc nt of th
cost of mploy -onlycov rag und r
th plan. For this purpos , th cost of

mploy -onlycov rag isd t rmin d
bas d on th total amount of mploy r
and mploy contributions for th
b n fit packag und r which th

mploy isr c ivingcov rag . A
r wardcan b inth form of a discount,
ar bat ofapr mium or contribution,
or a waiv r of all or part of a cost-
sharing m chanism (such as
d ductibl s, copaym nts, or
coinsuranc ), orth abs nc ofa
surcharg .

(ii) Th program mustb r asonably
d sign d to promot good h alth or
pr v ntdis as . For this purpos ,a
program is not r asonably d sign d to
promot good h alth or pr v ntdis as
unl ssth program giv s individuals

ligibl for th program th opportunity
to qualify for th r ward und rth
program atl astonc p ry ar.

(iii) Th r ward und rth program
must b availabl to all similarly
situat d individuals. A r ward is not
availabl to all similarly situat d
individuals for a p riod unl ssth
program allows—

(A) At asonabl alt rnativ standard
to obtain th r ward to any individual
for whom, for that p riod, it is
unr asonably difficult du toam dical
condition to satisfy th oth rwis
applicabl standard for th r ward; and
(B) Ar asonabl alt rnativ standard to
obtain th r ward to any individual for
whom, for that p riod, it is m dically
inadvisabl to att mpt to satisfy th
oth rwis applicabl standard for th
r ward.

(iv) Th plan or issu r must disclos
in all plan mat rials d scribing th
t rms of th program th availability of
ar asonabl alt rnativ standard
r quir d und r paragraph (f)(1)(iii) of
this s ction. (How v r, in plan mat rials

thatm r ly m ntion that a program is
availabl , without d scribing its t rms,
this disclosur is notr quir d.) Th
following languag , or substantially
similar languag ,canb us d to satisfy
thist quir m nt: “If it is unr asonably
difficult du to am dical condition for
you to achi v th standards for th
r ward und r this program, or if it is
m dically inadvisabl for you to att mpt
toachi v th standards forth r ward
und r this program, call us at [ins 1t
t 1 phon numb r] and w will work
with you tod v lop anoth r way to
qualify for th r ward.” In addition,
oth r xampl s of languag that would
satisfy thisr quir m ntar s tforthin
Exampl s 4, 5, and 6 of paragraph (f)(2)
of this s ction.

(2) Exampl s. Th rul s of this
paragraph (f) ar illustrat d by th
following xampl s:

Exampl 1. (i) Facts. A group h alth plan
off rsaw lln ss program to participants and
b n ficiari s und r which th plan provid s
m mb rships to a local fitn ssc nt rata
discount.

(ii) Conclusion. In this Exampl 1, th
r ward und rth program is not conting nt
on satisfying any standard that isr lat d to
ah alth factor. Th r for ,th r isno
discrimination bas d on ah alth factor und r

ith r paragraph (b) or (c) of this s ction and
th r quir m nts for a bona fid w lln ss
program do not apply.

Exampl 2. (i) Facts. An mploy r
sponsors a group h alth plan. Th annual
pr mium for mploy -only cov rag is
$2,400 (of which th mploy r pays $1,800
pry arandth mploy pays$600p r
y ar). Th plan impl m ntsaw lln ss
program that off rs a $240r bat on
pr miums to program nroll s.

(ii) Conclusion. In this Exampl 2, th
program satisfi sth r quir m nts of
paragraph (f)(1)(i) of this s ction b caus th
r ward for th w lln ss program, $240, do s
not xc d[10/15/20] p rc ntofth total
annual cost of mploy -only cov rag ,
[$240/$360/$480]. ($2,400 x [10/15/20]% =
[$240/$360/$480].)

Exampl 3. (i) Facts. A group h alth plan
giv s an annual pr mium discount of [10/15/
20] p rc ntofth cost of mploy -only
cov rag to participants whoadh r toa
w lln ss program. Th w lln ss program
consists sol ly of giving an annual
chol st rolt st to participants. Thos
participants who achi v a count und r 200
r ¢ iv th pr mium discount for th y ar.

(ii) Conclusion. In this Examp! 3, th
program is not a bona fid w lln ss program.
Th program fails to satisfy th r quir m nt
of b ing availabl to all similarly situat d
individuals b caus som participants may
b unabl toachi v achol st rol count of
und r 200 and th plan do s not mak
availabl ar asonabl alt rnativ standard
for obtaining th pr mium discount. (In
addition, plan mat rials d scribing th
program ar r quir d to disclos th
availability of th r asonabl alt rnativ
standard for obtaining th pr mium
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discount.) Thus, th pr mium discount
violat s paragraph (c) of this s ction b caus
itmayr quir an individual to pay a high r
pr mium bas d on a h alth factor of th
individual than is r quir d of a similarly
situat d individual und rth plan.

Exampl 4. (i) Facts. Sam facts as
Exampl 3, xc ptthatifitis unr asonably
difficult du to am dical condition for a
participant to achi v th targ t d chol st rol
count (or if it is m dically inadvisabl for a
participant to att mpttoachi v th targ t d
chol st rol count), th plan will mak
availabl ar asonabl alt rnativ standard
thattak sth r 1 vantm dical condition into
account. In addition, all plan mat rials
d scribing th t rms of th program includ
th following stat m nt: “If it is
unr asonably difficult du toam dical
condition for you to achi v a chol st rol
count und r 200, or if it is m dically
inadvisabl for you to att mpt to achi v a
count und r 200, call us atth numb rb low
and w will work with youtod v lop
anoth r way tog tth discount.” Individual
Disunabl toachi v achol st rol count
und r 200. Th plan accommodat s D by
making th discount availabl to D, but only
if D compli s with a low-chol st rol di t.

(ii) Conclusion. In this Exampl 4, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wardsund ra
program. S cond, it is r asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus it accommodat s individuals for
whom it is unr asonably difficult du to a
m dical condition to achi v th targ t d
count (or for whom it is m dically
inadvisabl toatt mpttoachi v th targ t d
count) in th pr scrib d p riod by providing
ar asonabl alt rnativ standard. Fourth, th
plan disclos s in all mat rials d scribing th
t rms of th program th availability of a
r asonabl alt rnativ standard. Thus, th
pr mium discount do s not violat this
s ction.

Exampl 5. (i) Facts. A group h alth plan
will waiv th $250 annual d ductibl
(which is 1 ss than [10/15/20] p rc nt of th
annual cost of mploy -onlycov rag und r
th plan) for th following y ar for
participants who hav a body mass ind x
b tw n19and 26,d t rmin d shortly
b for th b ginningofth y ar. How v r,
any participant for whom it is unr asonably
difficult du to am dical condition to attain
this standard (and any participant for whom
itis m dically inadvisabl to att mpt to
achi v this standard) during th plany ar
isgiv nth sam discountifth participant
walks for 20 minut sthr daysaw k. Any
participant for whom it is unr asonably
difficult du toam dical condition to attain

ith r standard (and any participant for
whom it is m dically inadvisabl to att mpt
toachi v ith rstandard duringth y ar)is
giv nth sam discountifth individual
satisfi sar asonabl alt rnativ standard
that is tailor d toth individual’s situation.
All plan mat rials d scribing th t rms of th
w lln ss program includ th following
stat m nt: “If it is unr asonably difficult du

to am dical condition for you to achi v a
body massind xb tw n 19 and 26 (or if it
ism dically inadvisabl for you to att mpt to
achi v this body mass ind x) thisy ar, your
d ductibl willb waiv d if you walk for 20
minut sthr daysaw k. If you cannot
follow th walking program, call us at th
numb rabov and w will work with you to
d v lop anoth r way to hav your d ductibl
waiv d, such asadi taryr gim n.”

(ii) Conclusion. In this Exampl 5, th
program is a bona fid w lln ss program
b caus itsatisfi sth fourr quir m nts of
this paragraph (f). First, th program
compli s with th limits onr wards und ra
program. S cond, itis r asonably d sign d to
promot good h alth or pr v ntdis as .
Third, th r ward und rth program is
availabl to all similarly situat d individuals
b caus itg n rally accommodat s
individuals for whom it is unr asonably
difficult du toam dical condition to
achi v (or for whom itis m dically
inadvisabl to att mpttoachi v )th
targ t d body mass ind x by providing a
r asonabl alt rnativ standard (walking) and
it accommodat s individuals for whom it is
unr asonably difficult du toam dical
condition (or for whom it is m dically
inadvisabl to att mpt) to walk by providing
an alt rnativ standard that is r asonabl for
th individual. Fourth, th plan disclos s in
all mat rials d scribing th t rms of th
program th availability of ar asonabl
alt rnativ standard for v ry individual.
Thus, th waiv rofth d ductibl do snot
violat this s ction.

Exampl 6. (i) Facts. In conjunction with
an annual op n nrollm nt p riod, a group
h alth plan provid s a form for participants
to c rtify that th y hav not us d tobacco
products in th pr ¢ ding tw lv months.
Participants who do not provid th
¢ rtification ar ass ss d a surcharg that is
[10/15/20] p rc nt of th cost of mploy -
only cov rag . How v r, all plan mat rials
d scribing th t rms ofth w lln ss program
includ th following stat m nt: “If it is
unr asonably difficult du toah alth factor
foryoutom tth r quir m ntsund r this
program (or if it is m dically inadvisabl for
you to att mpttom tth r quir m nts of
this program), w will mak availabl a
r asonabl alt rnativ standard for you to
avoid this surcharg .” It is unr asonably
difficult for Individual E to stop smoking
cigar tt s du to an addiction to nicotin (a
m dical condition). Th plan accommodat s
E by r quiring E to participat in a smoking
¢ ssation program to avoid th surcharg . E
can avoid th surcharg for as long as E
participat sinth program, r gardl ss of
wh th r E stops smoking (as long as E
continu stob addict d to nicotin ).

(ii) Conclusion. In this Exampl 6, th
pr mium surcharg is p rmissibl asabona
fid w lln ss program b caus it satisfi sth
four r quir m nts of this paragraph (f). First,
th program compli s with th limits on
r wards und r a program. S cond, it is
r asonably d sign d to promot good h alth
or pr v ntdis as . Third, th r ward und r
th program is availabl to all similarly
situat d individuals b caus it
accommodat s individuals for whom it is
unr asonably difficult du toam dical

condition (or for whom it is m dically
inadvisabl to att mpt) to quit using tobacco
products by providing a r asonabl

alt rnativ standard. Fourth, th plan

disclos s in all mat rials d scribing th t rms
of th program th availability of ar asonabl
alt rnativ standard. Thus, th pr mium
surcharg do snot violat thiss ction.

* * * * *

Dat d: Jun 22, 2000.
Nancy-Ann Min D Parl ,

Administrator, H alth Car Financing
Administration.

Approv d: August 29, 2000.
Donna E. Shalala,
S cr tary.
[FR Doc. 01-107 Fil d 1-5-01; 8:45 am]
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Internal Revenue Service

26 CFR Part 54
[REG-114082-00]
RIN 1545-AY32

HIPAA Nondiscrimination

AGENCY: Int rnal R v nu S rvic (IRS),
Tr asury.

ACTION: Notic of propos d rul making
by cross-r f r nc tot mporary

r gulations.

SUMMARY: Els wh r in thisissu ofth
F d ralR gist r,th IRS is issuing

t mporary and final r gulations

gov rning th provisions prohibiting
discrimination bas d on a h alth factor
for group h alth plans. Th IRS is
issuing th t mporary and final

r gulations atth sam tim thatth

P nsion and W lfar B n fits
Administration of th U.S.D partm nt
of Labor and th H alth Car Financing
Administration of th U.S. D partm nt
of H alth and Human S rvic s ar
issuing substantially similar int rim
final r gulations gov rning th
provisions prohibiting discrimination
bas d onah alth factor for group h alth
plans and issu rs of h alth insuranc
cov rag off r din conn ction with a
group h alth plan und rth Employ

R tir m nt Incom S curity Act of 1974
and th Public H alth S rvic Act. Th
t mporary r gulations provid guidanc
to mploy rs and group h alth plans

r lating to th group h alth plan
nondiscrimination r quir m nts. Th

t xt of thos t mporaryr gulations also
srvsasth t xtofth s propos d

r gulations.

DATES: Writt n comm nts andr qu sts
for a publich aring mustb r ¢ iv d by
April 9, 2001.



