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lage in Alaska brought suit under federal common law alleging that as a result of each defendants contribution to global
hing plaintiffs have been injured in that the village is wasting away due to rising seas. The District Court dismissed for
of jurisdiction based on the political question doctrine and standing issues.

Plairgtiffs appeal from the District Court's order dismissing the complaint that was entered on the 15th day of October, 2009
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ATTACHMENT A

| NATIVE VILLAGE OF KIVALINA and CITY OF KIVALINA,
| Plaintiffs,
V.

EXXONMOBIL CORPORATION; BP P.L.C.; BP AMERICA, INC.; BP PRODUCTS NORTH
AMERICA, INC.; CHEVRON CORPORATION; CHEVRON U.S.A., INC.; '
CONOCOPHILLIPS COMPANY:; ROYAL DUTCH SHELL PLC; SHELL OIL COMPANY;
PEABODY ENERGY CORPORATION; THE AES CORPORATION AMERICAN
FLECTRIC POWER COMPANY, INC.; AMERICAN ELECTRIC POWER SERVICES

STH ENFRGY (‘OMPANY DUKE ENERGY CORPORATION; DYNEGY
ST TNTERNATIONAL; MIDAMERICAN ENERGY HOLDINGS
COMPANY: MIRANT CORPORATI( IN; NRG ENERGY; PINNACLE WEST CAPITAL
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2

3 UNITED STATES DISTRICT COURT

4 FOR THE NORTHERN DISTRICT OF CALIFORNIA

5 OAKLAND DIVISION

6

71| NATIVE VILLAGE OF KIVALINA, and Case No: C 08-1138 SBA

CITY OF KIVALINA,
8 ORDER GRANTING DEFENDANTS’
Plaintiffs, MOTIONS TO DISMISS FOR LACK
9 OF SUBJECT MATTER
vs. JURISDICTION
10
EXXONMOBIL CORPORATION, et al, (Docket 171, 172, 175, 176, 177)
11
Defendants.

12
13
14 Plaintiff Native Village of Kivalina (the Village) is the governing body of an Inupiat
15|] Eskimo village of approximately 400 people who reside in the City of Kivalina (Kivalina),

16| which also is a plaintiff in this action. The Complaint alleges that as a result of global

17
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The parties are presently before the Court on various Defendants’ motions to dismiss for
lack of subject matter jurisdiction, pursuant to Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6). In their Rule 12(b)(1) motions, Defendants contend that Plaintiffs’ claims are not
justiciable under the political question doctrine, and that Plaintiffs otherwise lack standing
under Article IIT of the United States Constitution. Having read and considered the papers filed
in connection with this matter, and being fully informed, the Court hereby GRANTS

Defendants’ motions to dismiss for lack of jurisdiction. The Court, in its discretion, finds this

L BACKGROUND

A. OVERVIEW

The Village is a self-governing, federally-recognized Tribe of Inupiat Eskimos
established pursuant to the provisions of the Indian Reorganization Act of 1934, as amended in
1936, Compl ¥ 12. Members of the Village reside in Kivalina, which is a unified municipality

incorporated under Alaska law in 1969 with a population of approximately 400 persons. 1d.

91 15. Kivalina is located at the tip of a six-mile long barrier reef, approximately seventy

miles north of the Arctic Circle, between the Chukchi Sea and the Kivalina and Wulik Rivers

AN tha Rinectihvavnot ~oo
i i . i

-

The Kivalina coast is protected by Arctic sea ice that is present during the fall, winter

and spring. The sea ice, which attaches to the Kivalina coast, acts as a barrier
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B. GLOBAL WARMING

In recent years, much attention has been focused on the issue of global warming, which
is not itself an event so much as it is a sequence of events. Generally speaking, global warming
refers to the build-up of carbon dioxide and methane (commonly referred to as “greenhouse
gases”) in the atmosphere which, in tumn, causes the temperature of the planet to increase. Id.
9 123. Both carbon dioxide and methane are products of human activity. 1d. 99 124, 133.
Plaintiffs attribute the build-up of atmospheric carbon dioxide and methane to increases in the
combustion of fossil fuels as well as fuel harvesting activities, suc
drilling. 1d. 9 124, 126, 167-69, 173, 180.

According to Plaintiffs, carbon dioxide and other greenhouse gas levels have been
increasing steadily since the beginning of the industnal revolution in the 18th century, with

more than a one-third increase having occurred since 1980. 1d. 9 125. The emitted gases

“rapdiy mix in the atmosphere and cause the increase in the atmosphenc concentration of
carbon dioxide levels and other greenhouse gases worldwide 7 Id 4254 These gases remain

in the atmosphere for centuries and “thus have a lasting effect on [the] climate.” [d. ¥ 124,
The carbon dioxide raps hear emined by the sun which. in murn, increases the climactic
temperature on Earth. Id. As the planct heats, the oceans become less efficient at removing

arbon dioxide from the atmosphere. Id. ¥ 127 Likewise, the pianet retiects iess energy back

into space which then causes “white, snowy. or tcv areas 1o darken and absorb more heat. id.
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claims for reliefs (1) Federal Common Law: Public Muisance: {2 State Law: Private and

Public Nuisance; (3} Civii Conspiracy: and (4) Concert of Action. Compi. 7 249-282Z. As
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providers, all of whom are alleged to be jointly and severally liable for causing damage to
Plaintiffs. The Complaint does not seek injunctive relief nor does it specify a particular
amount of monetary damages. However, Plaintiffs claim that the effects of global warming
mean that they will have to relocate the inhabitants of Kivalina at an estimated cost of $95
million to $400 million. Id. 1.

Pursuant to the parties’ stipulated scheduling order, Defendants filed various motions to
dismiss pursuant to Rules 12(b)(1) and 12(b}(6). These motions are: (a) Motion of Certain Oil
Company Defendants to Dismiss Plaintiffs’ Complaint Pursuant to Fed. R. Civ. P. 12(b)(1);
(b) Motion to Dismiss of Defendant Peabody Energy Corporation for lack of Subject Matter
Jurisdiction Pursuant to Fed. R. Civ. P. 12(b)(1) and for Failure to State a Claim Upon Which

Relief May be Granted Pursuant to Fed. R. Civ. P. 12(b)(6); (¢) Motion of Certain Oil

{Comnany T¥afnmAdnemts 44 Thenancnns Dlanimsedin Fimannlnint (hevninmt 4a Lad 3 .. D
_ A1 £ t EFEC PorirrEbiey \\uuu{uly_gul F1f1 1% A A

y Uithiy Delendants” Motion to Dhsn

The threshold question presented by Defendants’ motions 1s whether the Court has
subject matter jurisdiction over Plainufis’ federal ciaim for common law nuisance in

particular. Defendants argue that under the political question doctrine. the Court lacks

- L o
e claim because 118 resolution will

conscquences of such use. Defendants argue that such questions are mnherently pohitical and

FRIL:

15 €2 i

T {ertam craups of Detendants also filed Rule 12{h)Y{2) motions 1o dis SMISS tor lack of
personai jurisdiciion. Dockei 138, 141, The parues dgrced ihai dd]udILdllUH 0 :n moiwm
after the Court reselves the motion (1Ya 2{bY)6
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not “fairly traceable” to the conduct of Defendants. The Court analyzes each of these
contentions below.

II. LEGAL STANDARD
“Federal courts are courts of limited jurisdiction. They possess only that power

authorized by Constitution and statute, which is not to be expanded by judicial decree.” Rasul
v. Bush, 542 U.S. 466, 489 (2004) (quoting Kokkonen v. Guardian Life Ins. Co. of Am.. 511

U.S. 375, 377 (1994)). The court is presumed to lack jurisdiction unless the contrary appears
affirmatively from the record. DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342 n.3 (2006).

Consistent with these basic jurisdictional precepts, the Ninth Circuit has articulated the

. Aard £ rtvr P rets] + Tesn 1- AF +3 £l WL

standard tor surviving a motion to dismiss for lack of jurisdiction as follows: “When subject
R SR U LI o ala ~ - vl D yila AF Dpmmndirrs TV TY thn e T slon
matter jurisdiction is challenged under Federal Rule of Procedure 12(b)(1), the plaintiff has the

essenuiai to federal jurisdicuon, and, if he does not do so, the court, on having the defect caiied
to its attention or on discovering the same. must dismiss the case. unless the defect be corrected

Castaneda v. United

‘factuai” or “speaking’”

.1 ¥ s PN L M PR | ] . PR TS D T I TP | P ~ .
or any ofher evidence necessary to sansty 1is burden of establishinge that the court 1n fact
: N N - ] P S o: ot ) H < g
: 3 : M Bear : £ E Bery 3 SETTLY BdeETER S AT T I=
PULSESECS bUbS‘c“u{ Mauey junsaIcuoin LUIWEIHT V. D2CP L O TICHILN dNQ STHUIdI SCIvs, 228
i 4
[ S T T I T T R S TS N R Ve . ¥ £
AR IV I IR I IR UL LR IS 3 B bbb ITIeF N & fAE oy L3
Lo D1 a, 2 UTUHI AL, SIVI quoLing Bt Loiall 3 |

1989)). “If the court determines at any time that it lacks subject-matter jurisdiction, the court

Lh
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must dismiss the action.” Fed R.Civ.P 12(h)(3). The instant motions present a facial challenge
only.
HI. DISCUSSION

A. THE POLITICAL QUESTION DOCTRINE

Federal courts are courts of limited jurisdiction. The power to hear a particular case is
circumscribed by Article III of the Constitution, which extends federal judicial power only to
actual “Cases” and “Controversies.” U.S. Const., art. III, § 2, cl. 1. The Supreme Court “has
recognized that the case-or-controversy limitation is crucial in maintaining the ‘tripartite

allocation of power’ set forth in the Constitution.” DaimlerChrysler Corp. v. Cuno, 547 U.S.

332, 341 (2006) (internai quotations omitted). Articie III standing is thus a threshold

requirement for federal court jurisdiction. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-

L e L A T A 1 tiv ; et : P o
The Supreme Court has indicated that disputes involving political questions lic cutside
TS A R, | YYY R S AN ) v, R - FF o Sy ¥ . INT L TAGTA Do
of the Artrcle I unsdicuon of federal courts.” Comne v, Caterpiiiar, Inc. 503 F.3d 974, 880

e e ot L P ' i P - St wee oy
i 7 ivd N Y N I S S = L N R T = F : : i YEEY LR < XN i [ X4 A FEEE S e T Pyisk s¥SE 3 ‘: §é i
{oUUY O Courls Dave o charter o rgview and tevise egisialive and execuiive aciion L vielr v,

Jubelirer. 541 U.S. 267 277 (2004) (“the judicial department has no business entertaining the

judicially enforceable richts ™) see also United States v. Mandel 014 F 24 12151222 ¢oth Cir
judiciany cmiorceanie nanis, ) seg alse Unifed dlates v, Mangel 914 » Jg 1215 1222 (9th (i

excluston of the wdiciary )
The political question doctiine is a species of the separaiton of powers doctrine and

oL Lo

provides that certain questions are political as opposed to tegal, and thus, must be resoived by

the political branches rather than by the judiciary. Corrie, 503 F 3d at 980. “The political

guestion doctrine serves to prevent the federal courts from intruding unduly on certain policy

P AU | . Ay N el 4 [ PRI . - 3 Afl'_‘—.t»‘l‘\ VTR i ﬂ - Ceciitive

CHOUILTS AU valllo JUAUiICy tidl a4 coiistitutioeiany cominnied 1o L ¢ LTS O LHC CxXoCuive
I o) 217 N ] . o

branch.” Kochi v United States 976 F 2d 1328 1331 {9th Cir 1902) *“A nonjusticiable
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legislative nature, rather than resolving the dispute through legal and factual analysis.”
E.E.O.C. v. Peabody Western Coal Co., 400 F.3d 774, 785 (9th Cir. 2005).
In Baker v. Carr, 369 U.S. 186, 210 (1962), the Supreme Court set forth six independent

factors, any one of which demonstrates the presence of a non-justiciable political question:

[1] a textually demonstrable constitutional commitment of the
issue to a coordinate political department; or [2] a lack of
judicially discoverable and manageable standards for resolving it;
or [3] the impossibility of deciding without an initial policy
determination of a kind clearly for nonjudicial discretion: or |
the impossibility of a court's undertaking independent resolution
without expressing lack of the respect due coordinate branches
government; or [ 5] an unusual need for unquestioning adherenc
e & pehincal deasion already made. or {6 the potenuaiity of
embarrassment from multitarious pronouncements by various
departments on one question.
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while the final three are ‘prudential considerations [that] counse! against judicial

The six Baker factors have been grouped into three general inquiries: “(i) Does the

isqite invalve resolimion of aquesrions commirted hy rhe text of the Constimition o 2 coordinate

branch of Government? (ii) Would resolution of the question demand that a court move

beyond areas of judicial expertise? (i1t} Do prudential considerations counsel against judicial
R
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g ine second mquiry covers Baker factors two and three; and the third covers Baker factor

four through six. Id. at 995-996. Any one of the Baker factors may be dispositive. Alperin v.

Viadinne Danl: 41A L0 24 827 247 Fi0vh £ie 30080 3 Tevatnd Tindan Samda~l O1ATDT YL 17112
¥ ORLIGRE AACiiiIN. T AWV kLU B \ FREE NCE L awtAA L . WIS TR D Y _«vx;unuux, R B S TRV Sy Ry § -
1222 (9th Cir. 1990).

I. Textual Commitment

The first Baker lactor examines whether there is “a textually demonstrabic
constitutional commitment of the issue to a coordinate political department.” Baker, 369 U.S.

at 217. “This factor recognizes that, under the separation of powers, certain decisions have

-7
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been exclusively committed to the legislative and executive branches of the federal

government, and are therefore not subject to judicial review.” McMahon v. Presidential
Airways, Inc., 502 F.3d 1331, 1358-59 (11th Cir. 2007). The existence of “a textually
demonstrable constitutional commitment of the issue to a coordinate political department”
turns on an examination of the constitutional provisions governing the exercise of the power in
question. See Powell v. McCommack, 395 U.S. 486, 519-520 (1969); Consejo de Desarrollo
Economico de Mexicali, A.C. v. United States, 482 F.3d 1157, 1172 (9th Cir. 2007) (“the

courts must, in the first instance, interpret the text in question and determine whether and to
what extent the issue is textually committed.”). Though there are few instances of “this sort of
textual commitment,” courts may “infer the presence of a political question from the text and

structure of the Constitution ” Nixon v. United States, 506 U.S. 224, 240 (1993). That being

said, a mandate to regulate a certain area is not the equivalent of delegating the exclusive
power to resolve that issue to another branch.
has given one of the political branches finai responsibility for interpreting the scope and nature
of such a power. Id.

Defendants argue that allowing Plaintiffs to proceed with their global warming claim

would run afoul of the first Baker factor “because it would intrude upon the political branches’

constitutionally commuitted authority over foreign policy.” Oil Defs” Mot at 22 In particular,

United States’ position is rwo-fold: (1) that a successful approach to global warming requires a
“global™ approach that includes cooperation from both industrialized and developing nations;
and (2) this country could “find itself in an inferior bargaining position” with respect to future
diplomatic attempts to address this issue. 1d. at 22-23. In view of these considerations.

t the Coun’s retroactive establishment of greenhouse gas emission caps

-

id. at

b

would “override the considered foreign policy judgment of the poiiticai branches....” 3;

see aiso Utiiities Defs.” Mot. at 8. Peabody Mot. at i1-12.
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It is true, as a general matter, that “‘foreign policy [is] the province and responsibility of

the Executive.”” Dep’t of Navy v. Egan, 484 U.S. 518, 529 (1988). “[T]he very nature of

executive decisions as to foreign policy is political, not judicial.” Chicago & S. Air Lines, Inc.

v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948). “But the mere fact that foreign affairs may

be affected by a judicial decision does not implicate abstention.” Khouzam v. Attorney Gen. of
United States, 549 F.3d 235, 250 (3rd Cir. 2008). In fact, “it is error to suppose that every case
or controversy which touches foreign relations lies beyond judicial cognizance[.]” Baker, 369
U.S. at 211. “This over-inclusive approach threatens to sweep all cases touching foreign
relations beyond the purview of the courts-a practice wamed against in Baker.” See Alperin,
410 F.3d at 547. In fact, “Baker cautioned against ‘sweeping statements” that imply all
questions involving foreign relations are political ones.”” Id. at 544-45.

The indisputably international dimension of this particular environmental problem does

global warming issues may implicate foreign policy and related economic issues, the fact that
this case “touches foreign relations” does not ipso facto piace it beyond the reach of the
judiciary. See Corrie, 503 F.3d at 982. Tellingly, none of the Defendants cite to any express
provision of the Constitution or provision from which it can be inferred that the power to make
the final determination regarding air pollution or global warming has been vested in either the
executive or legislative branch of the government. Given their failure to do so, the Court must

v Daocomrnn AANT]T
i . Z

2 U.S. 228, 242 (1979) (“At

least in the absence of ‘a textually demonstrable constitutional commitment of [an] issue to a
coordinatc political department,” ... we presume that justiciable constitutional rights are to be

enforced through the courts ) Accordinglv. the first Baker factor is not implicated.

2. Scope of Judicial Expertise

“The second Goldwater factor lumps together the second and third Baker inquiries—
whether there is “a lack of judicially discoverable and manageable standards’ and whether a
decision is impossibie “without an initiai policy determination of a kind ciearly for nonjudicial
discretion.”” Wang, 416 F.3d at 996. As noted, the common inquiry presented by these two
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