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RESOLUTION IN SUPPORT OF THE REPORT OF THE KBA TASK FORCE ON THE
PROVISION AND COMPENSATION OF CONFLICT COUNSEL FOR INDIGENTS

WHEREAS, the right to legal representation is at the foundation of our justice system and is a core value
of the Kentucky Bar Association, and, further, that it is especially important to guarantee conflict-free,
properly compensated counsel for all persons regardless of their economic or social condition in order
for justice to be achieved;

WHEREAS, failure to provide effective assistance of counse! in compliance with the state and federal

constitutions and applicable case law risks costly appeals and retrials due to unjust, unreliable verdicts
and, worse, the wrongful conviction of innocent defendants and the consequent failure to apprehend
and punish the actual perpetrators of crimes;

WHEREAS, Kentucky’s current system for providing counsel in confiict cases does not meet the
minimum requirements of national professional standards, and it is in dire need of reform, as well as
increased resources and financial support, so that competent well-trained attorneys are avallable and
have the ability and means to handle such cases;

WHEREAS, the quality of justice in our courts will suffer, and the needs and interests of judges,
prosecutors, victims and the indigent accused will be jeopardized unless the present system for the
provision and compensation of conflict counsel is addressed and improved; and

-WHEREAS, the members of the Kentucky Bar Association have a significant professional responsibility to

work to advance equal access to justice, especially for the poor, and the Findings and Recommendations
of the KBA Task Force on the Provision and Compensation of Conflict Counsel for Indigents reflect
necessary reforms and improvements that are in keeping with recognized standards, best practices and
our professional responsibility as lawyers;

THEREFORE, NOW BE IT RESOLVED,

- that the Board of Governors of the Kentucky Bar Association adopts and endorses the Findings and

Recommendations of the KBA Task Force on the Provision and Compensation of Conflict Counsel for
Indigents, and urges the Governor and General Assembly to review said findings and provide the
resources necessary to implement said recommendations in order to improve the administration of
justice in our courts, promote a properly functioning public defense system, and ensure justice for all.



Dated this 18" day of November, 2011.

N

MARGARET E. I(EANE PRESIDENT
KENTUCKY BAR ASSOCIATION
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KBA Task Force on the Provision and Compensation of Conflict Counsel for Indigents

Introduction

On November 3, 2011, the membership of the KBA Task Force on the Provision and
Compensation of Conflict Counsel for Indigents passed a Resolution adopting the following
Statement, Findings and Recommendations to be disseminated to the public, the Governor and
the Kentucky General Assembly for consideration and action.

The importance of conflict-free counsel
It is axiomatic that counsel provided to indigent defendants must be conflict-free and properly
compensated in order for justice to be achieved.

The right to legal representation is a core value of the American and Kentucky Bar Associations.
Each Association has the goal of promoting meaningful access to legal representation and to
the American system of justice for all persons regardless of their economic or social condition.
Providing full and effective legal representation to the indigent improves the system of justice
in the United States, promotes standards of professionalism and enhances public perception
and confidence in the courts and the quality of justice rendered by the court system.

Justice and public safety require the provision and compensation of counsel

Both justice and public safety are advanced by the provision and compensation of counsel for
indigents. According to the decision in Bradshaw v. Ball, 487 S.\W.2d 294 (1972), rendered by
the highest court in Kentucky nearly forty years ago, attorneys cannot be appointed to
represent indigent defendants without compensation under Kentucky’s Constitution. It is the
obligation of the state to provide counsel for indigents. In short, the state has the choice of
“not prosecuting indigents or of providing compensation for appointed counsel.” Jones v.
Commonwealth, 457 S\W.2d 627 (Ky. 1970). Failure to provide effective assistance of counsel in
compliance with these decisions, and with the state and federal constitutions, risks costly
appeals and retrials due to unjust, unreliable verdicts and, worse, the wrongful conviction of
innocent defendants and consequent failure to apprehend and punish the actual perpetrators
of crimes. Neither the interests of justice nor public safety are served in such circumstances.

Properly structured and funded plans for the provision of conflict counsel are critical

The minimum requirements of national standards oblige the Commonwealth to improve the
current system for providing counsel for indigents in conflict cases and increase the resources
necessary to retain the services of competent, well-trained attorneys to handle such cases.

The American Bar Association’s Ten Principles of a Public Defense Delivery System (2002)
contain the most widely accepted and cited standards for the establishment and administration
of public defense systems in the country. U.S. Attorney General Eric Holder termed the ABA’s
ten principles the “basic building blocks” of a properly functioning public defense system.

Fixed-fee contracts have been determined to be ethically problematic, see American Ins. Ass’n v.
KBA, 917 S.W.2d 568 (Ky. 1996), and they are inconsistent with ABA standards. The eighth of



the ABA Ten Principles states, “Contracts with private attorneys for public defense services
should never be let primarily on the basis of cost; they should specify performance
requirements and the anticipated workload [and] provide an overflow or funding mechanism
for excess, unusual, or complex cases.”

The situation in Kentucky is inconsistent with these standards and in dire need of reform and
increased resources and financial support. Unless the current system for the provision and
compensation of conflict counsel is addressed and improved, the quality of justice in our courts
will suffer, and the needs and interests of judges, prosecutors, victims and the indigent accused
will be jeopardized.

Our responsibility to our system of justice
We have a significant professional responsibility to work to advance equal access to justice,
especially for the poor:

As a public citizen, a lawyer should seek improvement of the law, access to the legal
system, the administration of justice and the quality of service rendered by the legal
profession. As a member of a learned profession, a lawyer should cultivate knowledge
of the law beyond its use for clients, employ that knowledge in reform of the law and
work to strengthen legal education. In addition, a lawyer should further the public's
understanding of and confidence in the rule of law and the justice system because legal
institutions in a constitutional democracy depend on popular participation and support
to maintain their authority. A lawyer should be mindful of deficiencies in the
administration of justice and of the fact that the poor, and sometimes persons who are
not poor, cannot afford adequate legal assistance. Therefore, all lawyers should devote
professional time and resources and use civic influence to ensure equal access to our
system of justice for all those who because of economic or social barriers cannot afford
or secure adequate legal counsel. A lawyer should aid the legal profession in pursuing
these objectives and should help the bar regulate itself in the public interest.

SCR 3.130 Kentucky Rules of Professional Conduct, Preamble: A Lawyer’s
Responsibilities, VII.

The overarching intent and purpose of the KBA Task Force on the Provision and Compensation of
Conflict Counsel for Indigents is to improve the administration of justice in the courts of the
Commonwealth of Kentucky. In that regard, it is especially important to guarantee that there is
equal justice for the poor and that due process is ensured by competent, conflict-free counsel.
The following Findings are the result of a comprehensive review of Kentucky’s current system
for providing counsel to indigents in conflict cases, and our Recommendations reflect necessary
reforms and improvements that are in keeping with recognized standards and best practices. It
is hoped that the Task Force’s findings and recommendations will be reviewed, accepted, '
adopted and acted upon by the executive and legislative branches, and promptly implemented
in the court system.















