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JUDGMENT ENTRY. 

  

 

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See S.Ct.R.Rep.Op. 2; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Defendant-appellant Elijah Ysrael presents on appeal a single assignment of error, 

challenging the Hamilton County Common Pleas Court’s judgment overruling his 2014 

“Motion to Vacate ‘Illegal Conviction’/ and Motion to File Delayed Motion for New Trial 

Based on Newly Discovered Evidence.” We affirm the court’s judgment. 

In his motion, Ysrael asked the common pleas court to vacate his 2010 cocaine-

trafficking conviction and grant him a new trial.  He supported his motion with a copy of 

the state’s brief in his earlier appeal from the denial of previous postconviction motions.  

He asserted that the state had “conceded * * * that the trial court [had] ‘unlawfully 

amended’ [his] bill of particular[s],” when, in its brief, the state had, “[f]or purposes of 

[its] argument * * * that Ysrael ha[d] shown no prejudice,” “assum[ed] that there was an 

absolute failure to properly amend the bill of particulars.”  Ysrael insisted that this 

“conce[ssion]” in the state’s brief constituted “newly discovered evidence” 
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demonstrating “an illegal amendment to the bill of particulars” and a denial of due 

process. 

In his motion, Ysrael sought both leave under Crim.R. 33(B) to file a new-trial 

motion and a new trial under Crim.R. 33(A)(6) on the ground of newly discovered 

evidence.  In its entry overruling the motion, the common pleas court did not indicate 

the basis for its decision or specify whether it was denying leave or a new trial.  But the 

effect of that entry was to deny Ysrael a new trial. 

We cannot say that the court abused its discretion in doing so, when the record 

does not disclose a strong probability that the “newly discovered evidence” would have 

changed the outcome if a new trial had been granted.  See Crim.R. 33(A)(6); State v. 

Petro, 148 Ohio St. 505, 76 N.E.2d 370 (1947), syllabus (holding that “newly discovered 

evidence” must, inter alia, “disclose[] a strong probability that it will change the result if 

a new trial is granted”); see also State v. Williams, 43 Ohio St.2d 88, 330 N.E.2d 891 

(1975), paragraph two of the syllabus (holding that a ruling on a Crim.R. 33[A][6] 

motion will not be disturbed on appeal in the absence of an abuse of discretion).  We, 

therefore, overrule the assignment of error and affirm the judgment of the common 

pleas court. 

A certified copy of this judgment entry shall constitute the mandate, which shall be 

sent to the trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

FISCHER, P.J., DEWINE and STAUTBERG, JJ. 

 

 

To the clerk: 

 Enter upon the Journal of the Court on August 17, 2016 

per order of the court __                                                        ___. 

                   Presiding Judge 


