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SUMMARY:

Restitution is appropriate where one party to a contract demands from the other a performance that is not in fact due by the terms of that contract under circumstances where it is reasonable to accede to that demand, and where the party on whom the demand is made renders such performance under a reservation of rights, thereby preserving a claim in restitution to recover the value of the benefit conferred in excess of the recipient’s contractual entitlement.  [But see DISSENT:  there can be no recovery under a theory of restitution where there is an express agreement between the parties.]
Where (1) an insurer does not defend a claim until after a court has entered judgment declaring that the insurer has a duty to defend, (2) the insured demands the insurer provide a defense, (3) the insurer provides the defense under a reservation-of-rights stating that it may seek to be reimbursed, and later (4) an appellate court determines that a duty-to-defend never existed, then (5) the insurer is entitled to be reimbursed for its defense cost expenditures under a theory of restitution.  [But see DISSENT:  the duty to defend is broader than the duty to indemnify, and the court’s judgment holding that there was no duty to defend extinguished the duty prospectively, only; further, an insurer cannot reserve a right to recoupment of defense costs where that right does not exist under the insurance polices.]
JUDGMENT:
AFFIRMED 
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