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SUMMARY:




Appellant’s direct appeal from his judgment of conviction was subject to dismissal for lack of jurisdiction:  the notice of appeal was not filed within 30 days after the judgment of conviction was journalized; and his Crim.R. 33(A)(6) motion for a new trial did not extend the time for filing the direct appeal, because his new-trial motion was not an appropriate vehicle for challenging his conviction upon a guilty plea.  App.R. 4(A) and (B)(3).




Defendant’s Crim.R. 33 motion for a new trial on the ground of newly discovered evidence was reviewable under R.C. 2953.21 et seq., governing postconviction petitions, because Crim.R. 33 did not provide a means for challenging his conviction upon a guilty plea, and because the motion was filed after his conviction, was supported by evidence outside the record of the proceedings leading to his conviction, and sought an order vacating his sentence based on alleged violations of constitutional rights.  [But see DISSENT:  Defendant’s motion was not reviewable under the postconviction statutes.]   






The common pleas court erred in denying the relief sought in defendant’s postconviction motion, without first conducting a hearing:  defendant sustained his burden of demonstrating substantive grounds for relief, when he submitted with his motion evidentiary material setting forth sufficient operative facts to demonstrate that the trial court, in determining his sentence, had been biased against him and had abused its discretion in failing to give due consideration to the statutory sentencing purposes and factors.  R.C. 2953.21(E).
JUDGMENT:

REVERSED AND CAUSE REMANDED
JUDGES:
OPINION by STAUTBERG, J.; HENDON, P.J., CONCURS and DEWINE, J., DISSENTS.

