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SUMMARY:



The trial court erred in granting a motion in limine preventing a contractor from presenting evidence concerning differing site conditions at a construction site due to spoliation of the evidence on the basis that the contractor failed to collect and preserve soil samples at the job site where the contractor had no duty to collect and preserve them; the doctrine of spoliation of the evidence was not implicated since no evidence existed to be destroyed.



The trial court erred in granting a motion in limine precluding one of the contractor’s employees from testifying about damages under Evid.R. 403(A) when that evidence would not have caused the defendant unfair prejudice and when any defects in the employee’s testimony went to its weight and not its admissibility.  




The trial court did not err in granting partial summary judgment in favor of the city on the contractor’s claim for home-office-overhead damages where the contractor was not put on standby and was not prevented from accepting other work during a period of delay.



Directed verdicts are inapplicable in bench trials where no jury exists; in a nonjury action, a defendant must move for an involuntary dismissal under Civ.R. 41(B)(2). 




The trial court erred in granting the city’s motion for an involuntary dismissal where the trial court erred in excluding evidence and failing to consider that evidence, and therefore, its judgment on the motion to dismiss was erroneous as a matter of law.



The trial court did not err in granting summary judgment in favor of the city on the city’s claim for unjust enrichment where the city mistakenly paid the contractor twice and the contractor refused to return the payment made in error.




The trial court did not err in granting summary judgment in favor of the city on the contractor’s claim for abuse of process where the evidence did not show that the city filed a fraud claim to accomplish an improper purpose for which the proceeding was not designed.



The contractor’s argument that the trial court erred in precluding it from raising a claim for frivolous conduct until after trial is moot where the appellate court remands the matter for a new trial and the contractor is not foreclosed from raising the issue again in the trial court.   

JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by WINKLER, J.; MYERS, P.J., and CROUSE, J., CONCUR. 
