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SUMMARY:



In an aggravated-murder case, the admission of a photograph showing defendant holding a weapon that looked like the type of weapon the state theorized was used in the case was proper.  [But see DISSENT:  The admission of a photograph of defendant pointing an unrelated gun at the camera and holding another gun that “might” be like the one used in the crime violated Evid.R. 403.]


Text messages sent by defendant over a period of months demonstrating an increasing need for money were admissible under Evid.R. 404(B) to show defendant’s motive to obtain money by committing a murder for hire where the trial court repeatedly instructed the jury that it was to consider the evidence only for that limited purpose.  [See CONCURRENCE:  Some of the text messages relating to shootings and past robberies did not fit within Evid.R. 404(B), but there was no prejudice in light of the other evidence of guilt presented at trial.]  [But see DISSENT:  The admission of the text messages was improper as many of them had nothing to do with motive, but referred to past crimes and contemplated crimes, and the evidence supporting defendant’s conviction otherwise was not strong enough to deem the error harmless.]



Defense counsel was not ineffective for failing to object to the preemptory challenge of an African-American juror, for failing to object to comments made by the state in opening statements and closing arguments, for failing to object to the admission of certain photographs, for failing to object to alleged prosecutorial misconduct, for failing to “effectively” cross-examine state witnesses, for failing to object to the testimony of the cooperative witness, or for failing to offer appropriate sentence mitigation.  [See CONCURRENCE:  Counsel should have objected to some of the prosecutor’s statements about the “family business” of being hit men, and that certain evidence was being admitted to show “who the defendant is”; but any error was harmless based on the other evidence produced at trial.]  [But see DISSENT:  The state endeavored to paint defendant as an unsavory character through the way it described him in opening statements and closing argument, and these improper comments worked in concert with the improper admission of the text messages to improperly sway the jury toward conviction as the only admissible evidence did not overwhelmingly favor conviction.]



The trial court considered the proper statutory factors and the minor defendant’s age when sentencing him to life in prison without the possibility of parole.



The identification was not the result of a photo array that was unduly suggestive, and the identification process was not unreliable where a blind administrator showed the witness one photo at a time, asked if the witness recognized the person depicted in the photo, and then moved forward to the next photo.


The juvenile court properly considered the relevant statutory factors to determine the juvenile defendant’s amenability to rehabilitation within the juvenile system before deciding to transfer the case to the general division of the common pleas court for trial as an adult.


Absent a finding of a series of harmless errors, there can be no “cumulative” effect of those errors that would have deprived defendant of a fair trial.

JUDGMENT:
AFFIRMED
JUDGES:
OPINION by MOCK, P.J.; MYERS, J., CONCURS SEPARATELY and BERGERON, J., DISSENTS.
