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SUMMARY:

The trial court did not err in overruling defendant’s motion to suppress evidence recovered during the search of an automobile, because defendant was properly detained where a police officer observed a traffic violation, executed a traffic stop, and detained defendant, who was a passenger in the vehicle.
The trial court properly overruled defendant’s motion to suppress evidence recovered during the search of an automobile, because he lacked standing to challenge the search where he did not own the vehicle, had not been driving the vehicle, and had voluntarily exited from the vehicle prior to the search.
The trial court properly overruled defendant’s motion to dismiss based on the failure to preserve evidence that had been requested where the trial court made the factual determination that the requested video recordings had been corrupted by faulty recording equipment and had never existed in a usable form. 

The trial court did not abuse its discretion in overruling defendant’s motion to continue a suppression hearing for the testimony of an absent witness where the trial court determined that the motion to suppress could be overruled on an independent basis not involving the witness’s testimony.
The trial court did not abuse its discretion in overruling defendant’s motion for a continuance where the continuance was sought to secure the testimony of a witness, but the movant could not say what the witness would testify to or if the testimony would be different than testimony already provided by other witnesses.

Defendant was not prejudiced where he was not present for the voir dire of a juror who had been approached by a third party who had attempted to influence the juror, because counsel was present to protect his rights.

Defendant’s temporary restraint during his testimony did not cause the trial to be fundamentally unfair such that a mistrial was warranted where the need for restraint arose abruptly, defendant’s restraint was limited to the time required to allow the incident to pass, the jury was instructed not to consider the incident, and the jurors indicated that they would not consider it.
The testimony of a police officer who said that a third party had told him that defendant lived in a certain apartment was not hearsay as the testimony was presented for the purpose of explaining why the officer attempted to use defendant’s key on a certain apartment door. [But see CONCURRENCE: The testimony was hearsay, but the admission of the testimony was harmless in light of other overwhelming evidence of defendant’s guilt and tying defendant to the apartment.]
The trial court did not abuse its discretion when it refused to allow defendant to replay during his testimony video evidence that had been played in its  entirely during the state’s case-in-chief where defense counsel was able to cross-examine during the original playing and defendant was able to testify about the recordings without having them replayed.

Defendant was properly convicted of tampering with evidence where he was recorded in telephone calls from jail instructing a third party to get money by flipping the largest item in the apartment bedroom, and when officers searched the apartment they found that the box spring had a hole in the bottom and the cavity was empty.

Defendant was properly convicted of trafficking in and possession of heroin where a bag of heroin was found in a diaper bag in a vehicle in which defendant was a passenger, his DNA was found on the bag, and police officers testified that he admitted that the heroin was his.

The trial court committed plain error when it convicted defendant of trafficking in and possession of heroin where both charges stemmed from the same bag of heroin, because those offenses were allied offenses of similar import, and the trial court’s decision to run the sentences concurrently did not cure the error. 

JUDGMENT:
AFFIRMED IN PART, SENTENCES VACATED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by MOCK, P.J.; MILLER, J., CONCURS and MYERS, J., CONCURS SEPARATELY.
